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LETTER OF TRANSMITTAL 

Cheyenne, Wyoming, November 30th, 1900. 
To the Honorable 

DE FOREST RICHARDS, 

Grovernor. 
Sir: — As provided for in Section 107, Chapter VII, Revised 
Statutes of Wyoming, I have the honor to submit herewith a 
report of the work of this office for the two years ending No- 
vember 30th, 1900, with such recommendations as, in my judg- 
ment, will increase the efficiency of the water laws and secure 
their better administration. 

Yours very respectfully, 

FRED BOND, 

State Engineer. 



166832 n T 

Digitized by VjOOQIC 



Digitized by 



Google 



TABLE OF CONTENTS. 



Letter of Transmittal 5 

List of Officers in Charge of Irrigation 9 

Review of Work of Engineer's Office 11 

Office Fees ; 12 

Summary of Certificates Issued, 1899-1900 12 

Incomplete Adjudication 13 

Ditch Surveys on Owl Creek 14 

Ditch Surveys on Grey Bull River 15 

Ditch Surveys on Laramie River 16, 69 

Reservoir Construction 17 

Natural Reservoir Sites 19, 21, 23, 25, 54, 57, 60 

Reservoirs in Conflict with Prior Rights 25 

Opinion of Attorney General 27 

Green River Basin 29 

Water for Live Stock 33 

Limitations in Appropriations as to Time 35 

Impounding Stock Water 36 

Uuder-Drainage of Irrigated Lands 36 

Reclamation under the Carey Act 39 

Water Right Decree by District Court 40 

Stream Gaugings 31, 32, 33, 49, 53, 60 

Table of Discharge 47 

Grand Encampment River 49 

Examination of Owl Creek Basin 50 

Grey Bull River 55 

Black's Fork Water Supply 59 

Modification of Land Office Requirements 60 

Selection of State Lands 63 

Table of Acreage in Selections * 64 

Water Right Decision by the Supreme Court 6Q 

Work of Board of Control 68 

Recommendations 70 

Report of Wm. M. Gilcrest, Superintendent Water Division No. 1 75 

Report of F. S. Kellogg, Superintendent Water Division No. 2. . . 80 

Report of B. B. Morton, Superintendent Water Division No. 3. . . 82 

Acknowledgments 84 

Table of Permits to Appropriate Water Issued 1899-1900 85 

Table of Final Certificates 143 

New Water Laws 165 

Amendments to Water Laws now in Force 168 



Digitized by CjOOQIC 



LIST OF ILLUSTRATIONS. 



Upper Green River Lake Frontispiece 

The Devil's Garden 14 

Boulder Lake 18 

Burnt Lako. 20 

New Fork Lake 23 

Map of Fremont's Lake 22 

North Piney Lake 25 

Map of Willow Lake 24 

Clear Fork Falls 29 

Map of New Fork Lake 26 

Middle Piuey Lake 30 

Map of North Piney Lake 28 

Lower Green River Lake 32 

Meter Guaging Station 36 

Grading on the '* Burlington " 38 

Brush Creek. • 40 

Grand Encampment River 49 

Branding Cattle 50 

Hereford Cow and Calf 50 

Owl Creek Basin 51 

Dam Site, Grey Bull River 56 

Map of Reservoir Site, Grey Bull River 58 

Black's Fork Canal 59 

Ham's Fork 59 

Grand Encampment Valley 60 

Guaging Station at Guernsey 68 

Guaging Station at Thermopolis 68 

Reservoir Site on Grey Bull River 74 

North Platte River at Bennett Mountain 74 



Digitized by CjOOQIC 



LIST OF OFFICERS 

IN CHARGE OF 

IRRIGATION IN VYOMING. 

Fred Bond State Engineer. 

A. J. Parshall .Assistant Sta'te Engineer. 

DIVISION SUPERINTENDENTS. 

W. M. Gilcrest, Superintendent of Water Division No. 1 

and Secretary of the Board of Control, Cheyenne. 
C. B. Holmes Sup't of Water Division No. 2, Sheridan. 

B. B. Morton SupH of Water Division No. 3, Ten Sleep. 

O. A. Hamilton.. Sup't of Water Division No. 4, Eock Springs. 

WATER COMMISSIONERS. 

DIVISION NO. 1. 

W. D. Pease Commissioner District No. 1, Cheyenne. 

George W. Snow Commissioner District No. 2, Little Bear. 

J. L. Jordan. . . . Commissioner District No. 3, Iron Mountain. 
Price Jacobs Commissioner District No. 4, Laramie. 

C. H. Jones Commissioner District No. 5, Laramie. 

W. H. Mead Commissioner District No. 6, Fort Steele. 

Horace Nichols Commissioner District No. 7, Collins. 

J. M. Calvert Commissioner District No. 8, Dixon. 

J. W. Price Commissioner District No. 11, Casper. 

Alva Dixon Commissioner District No. 12, Rockdale. 

D. A. Wucherer Commissioner District No. 14, Lusk. 

S. A. Bishop Commissioner District No. 15, Douglas. 

S. Slaymaker Commissioner District No. 16, Inez, 



Digitized by CjOOQIC 



10 engineer's report. 

DIVISION NO. 2. 

A. M. Nelson Commissioner District No. 1, Newcastle. 

E. E. Miller Commissioner District No. 2, Greub. 

J. K. Hutton Commissioner District No. 3, Buffalo. 

M. K. Wood Commissioner District No. 4, Sheridan. 

C. J. Huntington Commissioner District No. 5, Dayton. 

Adolphus Youkee Commissioner District No. 6, Slack. 

John Pearson Commissioner District No. 7, Sundance. 

DIVISION NO. 3. 

A. P. Battrum Commissioner District No. 1, Lander. 

L. P. Hudson Commissioner District No. 2, Lander. 

C. E. Blonde Commissioner District No. 5, Embar. 

C. E. Shaw Commissioner District No. 6, Ked Bank. 

F. S. Wood Commissioner District No. 8, Otto. 

DIVISION NO. 4. 

Chas. Kathburn, Commissioner District No. 1, Fontenelle. 

John Shirk Commissioner District No. 3, Roberson. 

W. H. Kennington Commissioner District No. 8, Afton. 



Digitized by CjOOQIC 



REVIEW OF WORK 

OF THE 

ENGINEERS OFFICE* 

APPROPRIATION OF WATER. 

The total number of appropriations of water made prior to 
the State laws and of record in the form of statements of claim 
is 8,649, made by 4,703 individuals and companies. The total 
number of permits issued since the enactment of the State 
water laws is 3,536; of these 601 are for enlargements or exten- 
sions of ditches previously constructed, the total number of in- 
dividuals and companies interested in these appropriations un- 
der permits being 4,715. 

The number of individuals and companies appropriating 
and using the State's waters on November 30th, 1,900, is 9,418. 
Nine hundred and eighty-five appropriations under permits have 
been perfected and 343 have been cancelled. Two himdred and 
seven applications for permits to construct reservoirs have been 
approved, seventy-seven of these having been issued during the 
past two years. During the year 1899 and to November 30th, 
1900, 1,141 applications for permits have been approved and re- 
corded, of which 927 were for original ditches and 214 were for 
enlargements, an increase of original applications over the two 
years previous of nearly fifty-two per cent., and in enlargements 
of over 30 per cent. Under the 927 original applications it is 
proposed to reclaim 507,156 acres at an estimated cost of $1,604,- 
195, or an average of $3.16 per acre. Under the 214 enlarge- 
ment permits 52,803 acres are to be reclaimed at a cost of 
$83,581, or $1.58 per acre. 

Thirteen applications for stock, domestic and railway pur- 
poses involve an outlay of $20,715, and sixteen applications for 
mining and milling purposes, an expenditure of $109,850. 
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FEES. 

This office has received the following fees since the law pro- 
viding for fees went into effect in 1895 : 

1895 $ 673.90 

1896 910.80 

1897 1,089.55 

1898 1,098.80 

1899 1,465.70 

1900 to November 30th. . . . 1,800.50 

Total $7,039.25 

These fees were formerly available for the payment of cler- 
ical services in the Engineer's office, but in the session of 1899 
this law was repealed. The consequent cutting down of the 
available funds for the use of this office has seriously crippled 
its usefulness, and has resulted in postponing many surveys for 
which there is urgent demand. 



SUMMARY OF CERTIFICATES OF APPROPRIATION 

Issued by the State Board of Control between November 

30th, 1898t and November 30th, )900* 



6 

1 

> 


NAME OF STREAM 


Total No. 
of Appro- 
priators 


Total Volume 
Appropriated 
Cu.tt. per sec. 


Acres Irrigated 




North Spring Creek 


16 
2 
4 

26 
2 
3 


67.47 
2.27 

6.48 

60.55 

11.35 

20.20 

6.86 

2.28 

.85 
.01 

3.40 

1.07 
.04 

2.14 
.28 
.57 
.14 

1.14 


4,730 
160 
455 




Methodist Creek 




Centennial Creek 




South Spring Creek 


4,072 




East Branch of Spring Creek . . 
Bates Creek 


760 
1,380 




Brush Creek 


480 




Deer Creek 


160 


2 

9, 


Cross Creek (Supplemental). . .'. 
White Creek 


6,320 
60 


9, 


Jackson Creek 


1 


9, 


Ly tie Creek 


210 


9, 


Rapid Creek 


75 


9, 


Spring Creek 


3 


2 
2 
?, 


South Red Water Creek 

Seepage Water, Rock Creek . . . 
Red Water Creek 


150 
20 
40 
10 
80 


2 
9 


Spring Tributary Creek 

Sand Creek 
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NAME OF STREAM 


Total No. 

of Appro- 

priators 


Total Volume 
Appropriated 
Cu. ft. per sec. 


Acres Irrigated 


2 


Little Groose Creek 


1 

1 
1 

26 
8 
1 
1 
1 
2 
1 
3 

23 
3 
181 
1 
1 
1 
1 
1 
3 
1 
5 
5 
2 
2 
3 
1 
1 
I 
6 

15 
3 
1 
1 
1 
4 


.50 

3.14 

1.29 

28.96 

10.06 

.91 
2.64 

.21 

1.00 

1.07 

2.81 

54.98 

10.74 

440.20 

5.14 

.50 
2.28 
8.33 

.64 
14.03 
5.06 
5.84 
6.13 
1.42 
3.74 
8.09 
6.85 

.78 

.71 

5.65 

18.97 

4.63 

.28 
2.28 
2.67 
4.81 


85 


2 


Beaver Creek 


220 


2 
8 


Piney Creek 

Wood River 


90 

2,027.1 

704 


8 


Meeteetse Creek 


8 


Dick Creek 


64 


8 


Rawhide Creek 


185 


8 


Renneberg Creek 


15 


8 


Piney Creek 


70 


8 


Brokenback Creek 


75 


8 


Ten Sleep Creek. , 


162.5 


8 


Owl Creek 


3,866 


8 
8 


North Fork Creek . 

Grey Bull River 


751 
30,814.22 


8 


East Timber Creek 


860 . 


8 


West Timber Creek . 


35 


8 


Timber Creek 


160 


8 


Franc's Fork Creek 


588 


8 


Pickett Creek 


45 


8 


Rock Creek 


983 


8 


Four Bear Creek 


354 


4 


Salt River 


405 


4 


Dry Creek 


430 


4 


Crow Creek 


100 


4 


Black's Fork 


257 


4 


Spring Creek 


215 


4 


Lost Creek 


480 


4 


South Piney Creek 


55 


4 


Big Piney Creek 


50 


4 


Willow Creek 


395 


4 


Swift Creek 


1,898 
325 


4 


Cottonwood Creek 


4 


Anderson Creek 


20 


4 


Birch Creek 


160 


4 


La Barge Creek 


187 


4 


Smith's Fork 


338 









ADJUDICATION NOT COMPLETE. 

Surveys were made in 1899 of all the ditches diverting 
water from the Laramie Elver and tributaries, with the excep- 
tion of Little Laramie Eiver and Soldier Creek. The proof of 
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365 individuals and companies has been taken, submitted to 
public inspection and will probably be acted upon by the Board 
at its next meeting. The area of land reclaimed is 184,688 
acres. 

DITCH SURVEYS. 

During the year 1899, the ditches diverting water from Owl 
Creek and tributaries, Grey Bull River and tributaries in Divi- 
sion No. 3, and the Laramie River and tributaries, with the ex- 
ception of the Little Laramie, a tributary heretofore adjudicated 
by the Board of Control, in Division No. 1, were surveyed and 
plats drawn. The surveys on Laramie River began in June, 
Mr. Wm. M. Gilcrest being engaged to undertake them, the En- 
gineer and his assistant being engaged at the time in other work. 

The surveys were prosecuted until October 1st by Mr. Gil- 
crest, and were thereafter completed by H. B. Carpenter and 
Edward A. Buck. The work was not finished until in Decem- 
ber, the amount involved having proven to be greater than was 
at first anticipated. The surveys on Owl Creek began and were 
completed in August, by Mr. A. J. Parshall, Assistant Engin- 
eer. The work on Grey Bull River was executed by Mr. Par- 
shall, assisted by Mr. J. Frank Warner and Mr. Sidney Blout, 
and was begun September 20th and completed November 13th, 
1899. 

OWL CREEK, 

This stream forms the boundary line between the Shoshone 
Indian Reservation and Big Horn County. It rises among the 
mountains forming the southeastern end of the high divide jut- 
ting out from the main Shoshone Range, and separating the 
head waters of the Grey Bull River and tributaries on the north 
from the numerous streams forming the source of the Wind Riv- 
er or Big Horn River, as it is known after cutting the spur 
known as the Owl Creek Range, on the* south. In Owl Creek 
are accentuated those differences between the flow of the flood 
season and that of midsummer which prevail in all Wyoming 
streams. During the spring months, there is a surplus above 
the requirements of the appropriators, but in an average year 
the supply practically ceases on July 1st, and thereafter there 
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is no water, a late priority being as valuable as one acquired 
many years previous. The number of ditches surveyed on this 
stream is twenty-six, having a total length of 55.6 miles. 

GREY BULL RIVER. 

This fine stream rises among the Shoshone Mountains form- 
ing the southwestern wall inclosing the Big Horn Basin, and 
flowing thence in a northeasterly direction, cuts that part of the 
Basin lying west of the Big Horn River in two nearly equal 
parts. It joins the latter stream in Township 52 N., Range 93 
W., and has a total length approximating 135 miles. Of this 
length, that portion lying between the base of the mountains and 
its mouth, a distance of seventy-six miles, is largely settled 
with prosperous farmers. The valley varies from one-half to 
one mile in width, except in the vicinity of the town of Burling- 
ton, where it has a width of nearly six miles. The number of 
ditches surveyed was 129, having a total length of 358 miles. 
These ditches present no engineering difficulties and have been 
constructed by means of ordinary plow and scraper work. The 
utilization of the water supply has not, in all cases, been as 
economical as will doubtless hereafter obtain when it is fully 
learned that an over-supply of water is, in the end, vastly more 
injurious and unprofitable than a shortage of this necessity. 
That portion of the valley known locally as the Burlington Flats 
has had water run upon it in such quantities, and so persistent- 
ly, that the application for a beneficial use has almost become 
an application to an injurious use, since the soil has become so 
saturated with water that the traveler is not safe from bogging 
down both in the high road and upon the fields. The resulting 
injury to the land by bringing large quantities of alkali to the 
surface is apparent, and if these fine flats are to continue in 
that productiveness which has heretofore been a prominent 
feature of this valley, either subdrainage or a more careful and 
economical use of the water must be resorted to. Conversation 
with a number of these farmers showed that the view was held 
to some degree that they had an insufficient water supply, but 
the appearance and condition of the soil indicated either a large 
surplus or a wrong application in time or method. This is not 
universally tru(\, however, and, in those portions of the valley 
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where the slope toward the river is more rapid, larger quantities 
of water can be safely and profitably used than where the coun- 
try is flat with slow drainage. The country around Burlington 
is exceptionally fine and adapted for the irrigation farmer, but 
even a casual observation will point out the necessity for great- 
er care than is required in many less favored districts. As the 
Q-rey Bull valley presents some of the improfitable features at- 
tending a wasteful use of water it also, in the upper end, by the 
best example known in the State, demonstrates the possibilities 
following a sub-drainage of alkalied soils, and the consequent 
return to a degree of fruitf ulness not obtaining at any previous 
stage of the irrigation. This phase of future irrigation is dis- 
cussed on another page of this report. 

LARAMIE RIVER. 

The first appropriator from the Grey Bull water shed dates 
his diversion back to the spring of 1881, but the first diversion 
from the Laramie River and tributaries antedates this by four- 
teen years, forty-six ditches having been constructed prior to 
the first appropriation in the Grey Bull valley. The appropria- 
tions from the Laramie River, and especially from some of its 
small afiluents along the line of the Union Pacific Railway, are 
therefore among the oldest in the State. The irrigation is 
chiefly for hay, and the water is spread out over the broad and 
high rolling prairies, known as the Laramie Plains, lying west 
of the Laramie Moimtains, and after cutting this range, over the 
lower and more productive mesas in the vicinity of Wheatland, 
where grain and vegetables are raised in abundance. The land 
susceptible of cheap irrigation along the Laramie is vastly great- 
er in extent than is found along any other stream of equal size 
in the State. The reason lies in the fact that the stream is not 
walled in on either side by bluffs which limit the irrigable area 
and make ditch construction in carrying water outside these 
limits expensive. Such an expression as the ''valley of the Lar- 
amie" is unknown in our local geography. The term would be 
a misnomer. 

One tributary known as the Little Laramie River had been 
sui-veyed and its waters adjudicated in 1892. No further sur- 
veys were undertaken until 1899, when all ditches taking water 
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from the river and its remaining tributaries were sui-veyed and 
pJats prepared. The number surveyed was 819, having a total 
length of 450.2 miles. These surveys were exclusive of the 
canals of the Wyoming Development Company and the Pioneer 
Canal Company, both of these companies having filed complete 
and acceptable maps in the Engineer's ofiice. 
Total ditch surveys in 1899 were as follows : 

Owl Creek 26 ditches having a total length of 55.6 miles. 

Q-rey Bull River 129 ditches having a total length of 358.0 miles. 
Laramie River.. 319 ditches having a total length of 450.2 miles. 

Totals 474 ditches having a total length of 863.8 miles. 

No ditch surveys were undertaken in the year 1900, on ac- 
count of lack of funds for this work. 

RESERVOIR CONSTRUCTION. 

The subject of reservoir construction, to impound our flood 
waters, has become of widespread interest. The importance of 
retaining for our own use waters which now go to waste has al- 
ways been recognized, but, owing to our possession of a supply 
heretofore approximating our needs, the problems connected 
with the question have been relegated to the future. This in- 
difference cannot longer prevail unless we cease our agricultural 
growth . 

As to the direction in which ou energies should be bent, no 
difference of opinion is found. It is agreed that only the Gen- 
eral Government can undertake the work and carry it to a suc- 
cessful issue. The amount involved, while insignificant com- 
pared to the wealth created, is too great for private enterprise. 
In addition to this, reservoir construction for supplying water 
to others has not, as a rule, proven a profitable investment. 
On the other hand, impounding water by actual users has some 
discouraging features in that the impounded water and the land 
to be reclaimed are not adjacent. Transportation usually by 
way of a channel of a running stream, the waters of which are 
already over-appropriated, is the only way to get the water up- 
on the land. This involves refined methods of administration, 
and private capital has refused to take the risks of a failure to 
secure the water after the expense of impounding it has been 
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engineer's report. 19 

met. That this fear is not founded upon experience so far as 
Wyoming is concerned, has thus far made no difference. Either 
the absence from our law of any special provision fixing the 
rights of the owner of a reservoir and providing for the distribu- 
tion of stored water, or the fear that the water, after storage, 
would not be in sufiicient demand to make the investment pay, 
has deterred construction work. But whether or not resei-voirs 
are a paying investment, they are unquestionably necessary if 
development is to continue. 

RESERVOIR SITES-BOULDER LAKE^ 

The opportunities for storing water cheaply in the Green 
River Basin are unsurpassed anywhere. Every affluent of 
New Fork, from the east, flows through at least one lake capa- 
ble of being cheaply utilized to impound water for irrigation. 
The first of these examined was Boulder Lake, situated on Boul- 
der Creek, in Township 33. N., Ranges 107 and 108 West. This 
lake is five miles long and from one-half to three-fourths of a 
mile wide. It has a superficial area at the present water line of 
1,798 acres which it is estimated would be increased to 2,000 
acres by raising the water surface a height of thirty feet. The 
volume, of water impounded would not fall below 57,000 acre 
feet and would probably be nearer 60,000 acre feet. The wa- 
ter stored here would not be utilized on Boulder Creek itself, 
but could be taken out and distributed over the land lying be- 
tween this stream and New Fork. It appears from the lay of 
the divide to the east that this water might be utilized in irrigat- 
ing the large mesas lying west of the Big Sandy River ana, if 
so, would be an extremely valuable adjunct to the irrigation 
which appears to be inevitable along that stream. 

BURNT LAKE. 

Just north of Boulder Lake, and at a distance of one mile, 
is Burnt Lake, situated in Township 34 N., Range 107 West. 
This lake covers an area of 808 acres, and water exceeding 17,- 
000 acre feet could be impounded by raising the surface twenty 
feet. Fall Creek flows through the lake from end to end and 
forms its outlet. The water impounded here could be utilized 
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ENGINEEK^S REPORT. 21 

on lajid available under the storage in Boulder Lake, although 
a short ditch connecting Fall Creek with a gulch draining into 
Boulder Creek would be necessary if the water were diverted up- 
on the Big Sandy mesas. Burnt Lake has a length of two 
miles and an average width of about one-half a mile. 

MEADOW LAKE. 

This lake is situated on un surveyed land in Township 34 
N., Kange 108 West, and is on a tributary of Pole Creek. In 
size it is about the same as Burnt Lake, and will store an esti- 
mated volume of 15,000 acre feet. 

FAYETTE AND HALF-MOON LAKES. 

These are both fine bodies of water, the latter being about 
four miles long and about one-fourth of a mile wide. Both are 
situated on Pole Creek, but being on unsurveyed land, the sub- 
merged area could not be given. From the appearance of these 
lakes viewed from the mountain side above them, 20,000 acre 
feet could be cheaply stored in the two. 

FREMONT'S LAKE. 

This fine body of water lies in Townships 34 and 35 N., 
Ranges 108 and 109 West. Its area could not be determined 
on account of its upper end being on unsurveyed land. That 
portion which has been surveyed has an area of 4,262 acres. 
The level of this lake could be cheaply raised to a height of fifty 
feet above its present surface and would impound between 225,- 
000 and 250,000 acre feet for irrigation. This lake is the 
largest in the State outside of the Yellowstone Park and Jack- 
son Hole, and certainly is jiot exceeded anywhere in the depth 
and clearness of its blue waters or the wild beauty of its envi- 
ronments. It is situated just to the southwest of Fremont's 
Peak, the highest mountain in Wyoming, and Pine Creek, 
which rises at the base of the peak, flows through the lake from 
end to end. The length of the lake has never been determined, 
but is estimated by the ranchmen in that vicinity at twelve 
miles. The volume of impounded water, estimated above, is 
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Fremont's Lake, a Reservoir Site in Fremont County. 
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Area, 4,262 Acres. Capacity, 225,000 Acre Feet. 
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based on a length of only seven miles, but should the greater 
length be correct, upwards of 300,000 acre feet of water could 
be stored without increasing the height of the dam. Had this 
large volume of water with its attendant source of supply been 
located in any other water division, it is believed that investors 
would long ago have undertaken to make use of it and have 
taken their chances on being remunerated by the irrigator who 
becomes dependent upon it. 

WILLOW LAKE- 

This lake is situated on Lake Creek, a tributary of Willow 
Creek, a stream flowing into New Fork, in Township 34 N., 
Range 109 West. It is about fiye miles northwest of Fremont's 
Lake. Willow Lake has a superficial area of 1,795 acres and 
presents the same advantages for storing water as prevail in the 
lakes previously described. A visit to the site for the dam was 
not made, but those familiar with it said it was the equal of any 
of the others. It is probable that a thirty -foot dam would im- 
pound over 50,000 acre feet of water. 

NEW FORK LAKE, 

This lake is on New Fork River where the latter passes out 
of the mountains in Township 36 N., Ranges 109 and 110 West. 
•It covers an area of 1,211 acres, and- ranchmen on New Fork 
River, who experienced a shortage of water during the past sea- 
son, are already making inquiries as to the steps necessary to 
store water here. An examination of the site for the dam, with- 
out actual measurements, indicated that the crest of a dam to 
store twenty feet of water would not be over 300 feet in length, 
and the material for its construction would not have to be 
hauled a greater distance. This would impound not less than 
25,000 acre feet of water and would fill all the requirements of 
the lands along the stream. 

The above eight lakes, with a total capacity of over 400,000 
acre feet storable at a probable average cost of less than fifty 
cents an acre foot, are all tributary to New Fork River and to 
Green River below the junction of the two streams. As stated 
above, the opportunities found in New Fork Lake dlone will 
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probably be sufficient to fill all the demands on that stream 
above the mouth of Pine Creek, and it therefore becomes a 
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question as to where the waters of the remaining lakes shall 
be utilized. Through the efforts of Judge Knight and Senator 
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Warren, a survey by the Hydrographic Department of the U. S. 
Geological Survey during the coming year has been secured to 
demonstrate whether the waters of these lakes may ngt be taken 
out through New Fork Kiver and carried thence by suitable 
canal over into the water shed of Big Sandy River and used as 
a supplemental supply to reclaim the large areas on both sides 
of that stream. 

NORTH PINEY LAKE. 

A small lake on North Piney Creek in Sections 20, 29 and 
30, Township 31 N., Range 115 W., having an area of sixty -four 
acres. The site for the dam is very narrow and a dam of a 
height of twenty feet could be cheaply built. It would impound 
1,280 acre feet of water. The material for an earth and loose 
rock dam may be had within a short distance of the site. There 
is also a good site for a reservoir in the southeastern part of this 
township on the same stream. A low dam is already in use at 
that point for furnishing power for milling purposes. There 
were no data at hand for a determination of the capacity of this 
site for storing water, but it appeared to be the better of the two. 

MIDDLE PINEY LAKE. 

This lake is three and one-half miles south of North Piney. 
Lake, and is a much larger body of water, covering 150.4 acres. 
A dam suflficiently high to raise the surface of this lake twenty 
feet would impound not less than 3,100 acre feet of water. The 
three available sites on the Piney s, so far as investigation has 
been carried, present possibilities for the cheap impounding of 
about 7,000 acre feet of water. 

RESERVOIRS IN CXDNFLICT WITH PRIOR RIGHTS* 

Complaint has heretofore been made to this office to the 
effect that a party who had constructed a reservoir across the 
channel of a stream was impounding water therein during a sea- 
son of scarcity when said water should have been permitted to 
pass through the reseiToir for the use of prior appropriators. 
It was claimed that the owner of the reservoir riefused to open 
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the sluice-way through his dam, to the great injury of those who 
were entitled by virtue of their priorities to the use of this water. 
There having been no appropriation by the State to cover con- 
tingencies of this nature, the question as to whether or not the 
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owner of the reservoir could be compelled to build at his own 
expense such measuring devices as would secure an equal and 
fair distribution of water, as is contemplated by our laws, was 
submitted to the Attorney General, as follows: 
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Cheyenne, Wyo., April 10th, 1900. 
Hon. J. A. Van Orsdel, 

Attorney General, 

Cheyenne, Wyoming: 
Dear Sir — 

I have been requested by an appropriator of water to make 
certain regulations regarding the distribution of water coming 
from a reservoir which has been constructed across the bed of 
a stream, and for the purpose of determining whether a regula- 
tion meeting the requirements could be enforced, I would be 
greatly obliged for your official opinion in the following : 

If, acting under authority granted by Section 851, R. S. 
1899, and for the purpose therein set forth, a Division Superin- 
tendent requires a necessary measuring device at some point in 
the stream itself, near or above the headgate of the ditch of the 
appropriator, is it the duty of the County Commissioners to con- 
struct such flume or measuring device under the same conditions 
as those under which they are required to construct these flumes 
and measuring devices in Section 930? 
Very truly yours, 

PEED BOND, 

State Engineer. 

Cheyenne, Wyo., April 11th, 1900. 
Hon. Fred Bond, 

State Engineer, 

Cheyenne, Wyoming: 
Dear Sir — 

I am in receipt of your communication of April 10th, in 
which you submit, for my opinion, the following question : 

Answering the above inquiry, I have the honor to advise 
you as follows : Section 951 of the Revised Statutes, 1899, au- 
thorizes the Division Superintendent to make such rules and 
regulations as he may deem necessary to secure the equal and 
fair distribution of the water of streams within his Water Di- 
vision. These rules and regulations must not be in violation 
of the laws of the State. Section 930, Revised Statutes 1899, 
requires each appropriator of water to maintain a headgate and 
measuring device in his ditch at or near the point of diversion 
from the stream, and provides upon his failure to construct 
such headgate and measuring device the County Commissioners 
shall order one constructed and collect the cost of the construc- 
tion of same from the owner of the ditch, in the same manner 
as delinquent taxes are collected. There is clearly no authority 
^iven the County Commissioners in this section to construct a 
measuring device in the channel of the stream and the County 
would have no lien for the construction of such device. There 
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is nothing in the law requiring the appropriator to construct 
anything outside of his ditch and the authority of the County 
Commissioners rests entirely upon the failure of the appropria- 
tor to comply with the requirements of the law. If the owner 
of the reservoir was the only appropriator, and used the channel 



North Piney Lake, a Reservoir Site in Uinta County. 




Superficial Area, 64 Acres. Capacity, 1,280 Acre Feet. 



of the stream for a ditch, it is possible the section above referred 
to could be made to apply, but when ditches are constructed 
from the stream, the law provides for the headgate and meas- 
uring devices to be constructed in the ditch and no other place. 
I am therefore of the opinion that the sections of the stat- 
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ute referred to do not apply to the case set forth in your in- 
quiry. 

Very truly yours, 

J. A. VAN ORSDEL, 

Attorney General. 

It therefore appears that where water is impounded in a 
reservoir, built across the channel of a. running stream, the law 
provides no means whereby an equal and fair (distribution can be 
made by those who are charged with this duty. 

r 

GREEN RIVER BASIN. 

In his report for 1894, the State Engineer says: ''A de- 
" scription of imgation along the Green River arid its tributaries 
IS chiefly striking for the showing it makes of the opportunities 
which are unused rather than the value and importance of what 
has been accomplished." During the past six years, however, . 
there has been a material change in the conditions prevailing 
along this stream, and especially is this true of the tributaries. 
The three Pineys are so nearly appropriated that the services of 
a Water Commissioner have become a necessity. This is true, 
also of New Fork, the largest tributary from the east, and the 
number of applications for water rights, during the past two 
years, along other streams discharging into Green River, show 
that the adjudication of its waters should not be longer delayed. 

Since 1894 permits for 189 ditches and canals to irrigate 
62,343 acres of land, at an estimated cost of $93,471, have been 
approved for the Green River Basin and settlement has appeared 
to be more rapid during the past year than at any previous time. 
The total number of unadjudicated appropriations of water from 
Green River and tributaries is 303, comparatively few of these 
being from the river itself. There yet remains unappropriated 
water in some of the feeders, but at the present rate of appropri- 
ation, the official supervision of the division of these waters will 
soon become a necessity. Petitions have already been received 
asking the adjudication, and it is hoped the surveys may be un- 
dertaken in 1901. 

During a trip over Green River Basin, in September, 1900, 
^n examination and gauging of all the principal tributaries of 
the river was mftde, The object of the undertaking was. to 
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learn, not only the condition of the water supply, but also to de- 
teimine as far as might be without making actual surveys, the 
possibilities for conserving the flood waters. The streams were 
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all comparatively low, but none were dry, although Big Piney 
and its branches and New Fork, above its junction with Pine 
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Creek, the outlet of Fremont's Lake, were practically all appro- 
priated. 

The examination began at Big Piney postoffice, where 
North and South Creeks were both gauged. The discharge of 
South or Big Piney Creek on September 18th, 1900, was 1.3 
second feet and the discharge of North Piney Creek 4.8 second 
feet. These streams, with the exception of flood waters, are 
practically appropriated, and the earlier appropriators complain 
of not being able to secure the water to which they are entitled. 
It appeared, however, that as the water shall become more val- 
uable there may be a more economical use of it. The irrigation 
is chiefly for hay and an increased growth of grass for pasturage. 
Good potatoes are grown, although the crop is not uniform in 
quantity, and all kinds of garden vegetables that are produced 
at this altitude thrive here. The soil of the Big Piney meadow 
is a dark clay loam, but is impregnated with a considerable per 
' cent, of alkali, which comes to the surface whenever too much 
water is used. The alkali has not, however, proven so injuri- 
ous as in those sections of the State where the irrigation is for 
small grain, owing probably to the fact that the alkali deposits 
more rapidly on ploughed lands through more rapid evaporation 
of the water holding it in solution. The hay is all native, no 
attempts toward cultivating alfalfa having been made except one 
or two experiments on wet bottom lands, where the roots of the 
plants reached perpetual water at a depth of three feet. These 
experiments were not a success, though the first year gave great 
promise. The experiments have seemed to demonstrate that al- 
falfa dies as soon as the roots reach water, and agree with the 
experience of others in various parts of the State, although the 
failure may possibly be owing to other causes not known. 

The lands along Green Kiver, from the mouth of Big Piney 
up to the mouth of New Fork River, a distance of about ten 
miles, are practically uninhabited, although one small ranch 
was passed. The opportunities for irrigation are limited, such 
as were seen having been passed for the better locations fur- 
ther up both streams. 

New Fork Eiver was gauged at a point about three miles 
above its junction with Green River. Its width was sixty-eight 
feet and the flow was 74.3 feet per second. New Fork postoffice 
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is located on the East Fork of New Fork, just above the junc- 
tion of that stream with New Fork River, and thirty miles from 
Piney Creek. The flow of East Fork at this point, on Septem- 
ber 19th, was estimated at about eight second feet. 

Boulder Creek, with a flow of three second feet ; Fall Creek, 
with onerhalf a second foot; Pole Creek with 8.52 second feet 
and Piiie Creek, with a flow of 71*4 feet were successively 
crpssed: and gauged, Pine Creek, as the gauging shows, was 
far the .largest of all these tributaries of Ne^ Fork from the 
eastvft fft^ larger and finer stream than New Fork itself, at the 
junction of these two streams, and should properly have been 
•najned as the principal stream. It is a roaring mountain tor- 
rent, even at the end of an unusually dry season. About five 
miles above the point gauged, it forms the outlet of Fremont's 
Lake. At Cora postoffice, about thirty-eight miles north of 
Piney Creek by direct stage route. New Fork carried not to ex- 
ceed two second feet. It is in this section that some of the ear- 
lier appropriators were unable to secure water to which they 
were entitled during the past seaspn. They appear practically 
unanimous in askiiig f or an adjudication,, and the matter will be 
laid bef6re the Board of Control at its next meeting. Irrigation 
ditches obtain for about six miles above Cora postoffice, but no 
more were seen from Alexander to .Wells, the latter being the 
last and farthest north .of the po^tdffices on Green Kiver. 

Prom Wells ]X)stoffice to Greeii River Lakes, a distance of 
twelve miles, there is but little irrigation, although Mr. Robert 
L. Osborn, whos^ ranch is just at the outlet of Green River 
Lakes, has a few ditches in use. . The irrigation is for hay alone. 

Green River Lakes are two in number, and are situated just 
within the Wind River Mountains, the point where the river 
leaves the lower lake being also the point where it leaves the 
mountains. A gauging of th^ river, a few hundred feet below 
the lower lake, gave a flow pf 89.4 second feet. 

The scenery in the vicinity of Green River Lakes is very 
fine, being equalled, as is clainied by those familiar with both 
sections, only by that in the Yellowstone National Park, and 
surpassed nowhere in Wyoming. The altitude of the lakes, by 
aneroid, was 8,100 feet. 

The examination of the streams . discharging into Green 
River from the west was made on the return. Beaver Creek, 
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below the junction of its three branches, had a surface width of 
twenty-six feet, but was shallow. It gave a flow of twenty-five 
second feet. Horse Creek was gauged at the ranch of T. E. 
Andrews, in Section 11, Township 34 N., Range 112 W., and 
gave a flow of 11.8 second feet. North and South Cottonwood 
Creeks were gauged in Township 33 N., Range 112 W., and 
gave flows of 15.7 and 17.7 second feet respectively. The latter 
four streams are rapidly settling up, sixteen permits for new 
ditches having been approved in the past few months. The sur- 
veyors' stakes', locating the proposed Yellowstone branch of the 
Burlington Railway, were conspicuous along and running up the 
Middle Pork of Beaver Creek, whence they cross the divide and 
pass down Hoback Basin on the west and on into the Jackson 
Hole country. The construction of this road will lend a new 
impetus to irrigation in this section, and will cause a rapid in- 
flux of population and a material increase of wealth of all 
kinds. 

Q-reen River Basin, from La Barge Creek to its northern 
limits, is devoted to the raising of horses and cattle, sheep be- 
ing unknown, except for very short intervals. The grass here 
is comparatively plentiful and does not show the over-feeding 
and over-stocking of the country south and east of La Barge 
Creek. It is, on the whole, fine grazing country, and while, 
on account of the altitude, it will never show the diversified 
farming of those sections of the State which enjoy an equal 
water supply and a much lower altitude, there is every reason 
to believe that it will not be any the less prosperous nor its peo- 
ple less happy and contented. 



WATER FOR LIVE STOCK. 

The crowding of the public ranges with live stock, conse- 
quent upon advancing prices of meat and wool, together wi^h 
the leasing by the State of school and other lands for grazing 
purposes, has introduced some new questions for solution by 
this ofiice. 

Between the wishes of the applicant for stock water on the 
one hand and the interests of the public on the other, both be- 
ing recognized as factors for the consideration of the Engineer 

4 
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in the law defining his authority, it often becomes a serious 
problem ju«t how far the one may be granted without materially 
interfering with the rights of the other. 

The gravity of the question is enhanced by the fact that, in 
most cases, the amount desired for stock water is so small that 
it is not susceptible of measurement by the methods usually and 
necessarily employed in determining the volumes used for irri- 
gation. 

A flow of one-tenth of a cubic foot per second is measura- 
ble, though with difficulty, and a hundredth of a foot would be 
absorbed by the soil in the ditch before it had gotten out of 
sight of the headgate, yet the latter volume is equivalent to 
6,500 gallons per day and is sufficient to water all the stock of 
the average Wyoming farmer. 

The conduit by means of which all these appropriations 
are carried, when diverted from their course at all, is necessarily 
an open ditch constructed in soils of varying degrees of permea- 
bility to water arid subject at all times to the large evaporation 
of the arid region, so that even were sufficiently refined methods 
of measurement adopted at the headgate, the economical trans- 
portation of stock water alone becomes extremely precarious, if, 
indeed, possible. 

Applications for stock water have, heretofore, been largely 
made in conjunction with applications for irrigation purposes, 
and were generally confined to those cases where the land to be 
irrigated lies at some distance from the natural stream from 
which the diversion was made. During the past two years, 
however, owing to the increasing value and scarcity of water for 
range stock, many applications for the control of springs upon 
the public domain, for stock water, have been received. But in 
all cases wherein a grant of a monopoly of water carried with it 
a monopoly of a portion of the public domain, not othei*wise ob- 
tainable and to the enjoyment of which all citizens are equally 
entitled, the proposed appropriation has been uniformly held 
as against the public interests and the application refused. In 
those cases, the application for permit has been returned with 
the following endorsement, which was at the same time made a 
matter of record in the Engineer's office: '*This application is 
returned without my approval for the reason that the spring 
sought to be appropriated is upon the public domain, and a mo- 
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nopoly of its waters for stock purposes by the applicant is detri- 
mental to the public interests." 

LIMITATIONS AS TO TIME. 

In applications to appropriate water for stock upon lands 
owned by the State, it has also been found necessary to consid- 
er certain factors which do not obtain in applications for irriga- 
tion pu Imposes. In such cases, the interests of the State and the 
interests of the public are treated as identical, and it is held 
that to give an individual lessee of such lands perpetual control, 
for stock purposes, of the only water found thereon, is to invite 
an immediate surrender of his lease with the certain consequence 
that no one else would apply for it, the presence of water being 
wholly responsible for the application to lease. Whoever con- 
trols the water owns the land. On the other hand, a lessee who 
has entered into contract to pay certain rentals to the State for 
a term of years, for the use of State lands, and has made appli- 
cation for water thereon, is entitled to and should receive proper 
protection against appropriation by others. With the purpose, 
therefore, pf protecting the State against the destruction of val- 
ues in its leased lands by any ruling of this office and at the 
same time to secure a lessee in his actual necessities, thereby 
providing for a continued and perpetual income to the State, 
permits of this class have been approved with the following lim- 
itation: **The use of water sought to be appropriated in this 
application is from and upon the lands of the State of Wyo- 
ming, and the right to such use for the pui-pose named in this 
permit is granted only until the lease of lands is surrendered by 
the lessee or is abrogated or cancelled, in any of which events 
this permit shall at once lapse and become void.'* This limit- 
ation of the right to use water might possibly have been secured 
by requiring the appropriator to use the water in situ, but the 
question as to his right to continue in its use after the lease has 
passed into other hands was avoided by the method of limita- 
tion adopted. There has, as yet, been no complaint against this 
time limitation, many of the appropriators stating, at the time 
of filing their application, that they only desired protection 
while paying rentals on the land, and would have no use for the 
water when the le^se should pass into other hands. 
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IMPOUNDING STOCK WATER. 

In many parts of the State, the only water now available for 
appropriation is the volume of so-called surplus water, which 
fills the streams at the time of the spring floods, and application 
to impound the same for a beneficial use has always received en- 
couragement by this office. These waters cannot, however, be 
longer considered as either surplus or waste waters, and their 
economical distribution and use has become as much a part of 
the care and duty of the Engineer as any other waters under his 
supervision. The volume necessary for irrigation purposes is 
comparatively so large that difficulties in securing flood waters 
arise very largely through the scarcity of suitable sites for their 
safe storage within the necessary limits of cost. Rarely, if 
ever, has an application. to impound water for irrigation been 
filed in the Engineer's office where the volume impounded was 
sufficient for the entire needs of the lands to be irrigated, the 
large majority being for a supplemental supply in times of scar-* 
city or drouth. Applications to impound water for stock pur- 
poses, for reasons heretofore given in regard to making appro- 
priation through ditches, require a more careful consideration 
and scrutiny if there is to be the same economical use of these 
floods as is required of the streams' average flow. It has been 
the aim of this office to secure this as far as possible, and when 
application has been made for stock purposes, inquiry as to the 
number of stock to be watered has been made of the applicant 
before his application has been passed upon. The volume to 
be impounded under his permit is then limited to the needs of 
the number of stock for which application is made. The re- 
sult — a suflScient supply for the use of the applicant and water 
still left for the use of others. 

UNDER-DRAINAGE OF IRRIGATED LANDS. 

The capital and energies of the Wyoming irrigator are now 
devoted to getting water upon the land. The ditch must be 
built, the appropriation must be made, and the land reclaimed. 
To most irrigators, especially in the beginning of their underta- 
kings when land is cheap, this is the whole problem. Along 
many of our streams, however, an occasional field whitened with 
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. alkali and overgrown with foxtail hints of the near approach of 
other questions which must soon engage the thoughtful atten- 
tion of the farmer. 

All Wyoming soils are impregnated with alkali. It varies 
in amount, but there is n» section so free from it that an im- 
provident and wasteful use of water will not bring it to the sur- 
face and greatly injure the soil. 

In many parts of the State, especially in the more narrow 
valleys having a rapid slope toward the stream, a careful applica- 
tion of the water may put otf the evil day indefinitely, but in 
others the farmer is already perplexed by the alkali problem. 
The abandonment of his claim and subsequent settlement on a 
new one, assuming that water could be transferred from the old 
to the new land, determines nothing; for in the same length of 
time which it took to ruin the old claim, the new one will be in 
like condition. 

Moreover, the irrigation of the new tract will, in each suc- 
cessive move, be more expensive than the old, the lands first to 
be irrigated being those nearest the stream. At best, the 
change involves a new home building, far more expensive than 
the first one and by those, too, who have already exhausted their 
rights under our land laws. Ultimately, the inigable lands are 
all taken up, and the farmer, under conditions far harder to sur- 
mount, is compelled to employ the same methods for reclaiming 
his reclaimed lands as might have overcome the difficulties in 
the first place. He is not the only loser either, for the State, 
in the first place, in the abandonment of its best irrigable lands 
along and near the streams, will have suffered immeasurable 
loss. 

It is evident that such an outcome is not possible where the 
water is attached to the soil, since there is then every incentive 
to protect and improve the holding and no inducement to make 
a change. Nor is a change necessary. Practical experience has 
demonstrated that no land can be ruined beyond redemption by 
either water or alkali. Commenting upon the possibilities of 
reclaiming alkali lands in Utah, Prof. Wliitney .of the Depart- 
ment of Agriculture, speaking of the large tract of alkali lands 
lying between Salt Lake City and the lake, says: *' Adequate 
artificial drainage is the only practical means of reclaiming the 
lands and providing against further disaster." He estimates the 
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value of eighty square miles of this land, if thoroughly drained, 
at three millions of dollars. At present they have scarcely a 
nominal value. 

We have, however, and much nearer home, a practical dem- 
onstration of what may be accomplished by under-drainage. 
The farm of Mr. Otto Franc, on Grey Bull River, like many 
others along that stream, early gave evidence of the presence 
of alkali in the soil and in such amounts as to greatly impair 
its value and threaten its final ruin. Sub-drainage was underta- 
ken as a possible remedy and with results exceeding the expect- 
ations. The drains were made by nailing together three two- 
inch planks in the form of a flat-bottomed trough, the sides be- 
ing prevented from falling in by nailing to them cross cleats a 
few feet apart. These troughs were then inverted, placed end 
to end in the bottoms of the drains and covered ^ith earth up 
to the surface of the ground. The trenches to receive the 
drains were cut about three feet deep. 

The water which at first flowed from these drains was 
strongly impregnated with alkali, but alkali being soluble in 
water has rapidly leached out of the soil, and from the mouth 
of each there now flows a living stream as soft and sweet as the 
waters coming direct from the Snowy Range above. 

The owner of this system has found in it another use of 
great economic value in that the water, even in the coldest 
weather, does not freeze for a considerable distance from the 
points of discharge. These places are consequently the daily 
resort of the live stock of the place, the water being preferred 
to that of the river. The old daily task of chopping and keep- 
ing open holes through the ice in winter has been abandoned, 
a bountiful supply of softer, purer and better water being al- 
ways at hand and just at the points where it is needed most. 

France and Italy have laws governing under-draina^e of ir- 
rigated lands and they are a necessary concomitant to the irri- 
gation laws of those countries. That the subject will one day 
become of sufficient importance to demand legislative action 
in Wyoming there can be no doubt. Lands now being irriga- 
ted were virgin prairie only yesterday, so the need of regula- 
tions to govern the disposal of seepage water has not as yet been 
felt. Just so soon, however, as the lower lands become serious- 
ly affected by the leaching out and depositing of the alkali up- 
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on them from those above, there will be discovered the need of 
a provision for the care and disposal of these waters by those 
responsible for their presence. Cheap surface ditches will in 
most cases answer the purpose and the largest pai*t of our lands, 
on account of the naturally steep slope of the surface, will nev- 
er need artificial drainage. The subject is mentioned here for 
the purpose of pointing out a cheap and effective way of re- 
claiming those whitened spots that are the despair of our farm- 
ers. 

RECLAMATION UNDER CAREY ACT* 

During the past year, applications have been filed with the 
8tate Board of Land Commissioners for the segregation of 87,- 
000 acres of land to be reclaimed under the Carey Act. In ad- 
dition to this, a contract has been let by the Board for the recla- 
mation of 17,755 acres, previously segregated, but never re- 
claimed, the company undertaking the work having failed to 
fulfill their contract. 

Of the larger tract, 78,747 acres lie under and are to be 
irrigated from the Cody & Salisbury Canal. These lands are 
principally on the north side of the Shoshone Kiver. Under 
the Bench Canal, which diverts water from the Grrey Bull 
Kiver, 3,610 acres are to be reclaimed. Fifteen hundred and 
twenty acres are to be reclaimed under the Sage Creek Canal, 
which is projected to utilize waste and seepage water from the 
Burlington and Bench canals ; 320 acres lie under the Fisher 
Ditch, taking water from Pole Creek, a tributary of New Fork 
River, in Fremont County, and 3,323 acres of additional lands 
lying under the Sidon Canal, formerly the Cincinnati Canal, 
to be reclaimed in connection with the 17,755 mentioned above. 
The last two tracts, amounting to a total of 21,078 acres, are ad- 
jacent and will be reclaimed by the Big Horn Colonization 
Company, through the Sidon Canal. Work was begun on this 
canal in May, 1900, and is being pushed rapidly to completion. 
There is no doubt but that all the lands susceptible of irriga- 
tion under this canal will be reclaimed prior to August 18th, 
1904, when operations under the Carey Act expire by limitation. 

There is also every reason to believe that the several smaller 
tracts above mentioned will have been reclaimed, or be fully 
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prepared for reclamation, as the law requires, before the expira- 
tion of the time limit. 

As to the 79,000 acres under the Cody & Salisbury Canal, 
persistent effort supported by suiBcient capital to keep a large 
force at work during seasonable weather, can put this project 
in condition for official inspection by August, 1904, but no re- 
port has as yet been received on the volume of work accom- 
plished during the season. 

The reclamation of these lands can only be secured by the 
expenditure of a large amount of capital. They are therefore 
beyond the reach of the settler or any possible combination of 
settlers. On this account this undertaking and others of like 
magnitude should be given ample time in which to make a suc- 
cess of the work. The operation of the Carey Act should be ex- 
tended twenty years beyond the present limit, as it is believed 
that such extension can injure no interests, but on the other 
hand, will be a much needed encouragement to reclamation on 
a scale soon to be found necessary. 

That the Carey law has not as yet been productive of large 
reclamation of lands in this State may be admitted without in 
any way reflecting on that law as an incentive and encourage- 
ment to those who would build canals. It protects the canal 
builder as well as the settler under the canal, and sparse settle- 
ment, with the consequent small demand for the products of 
irrigation farming has undoubtedly been the chief factor in de- 
terring undertakings under this law. . 

Small ditches constructed, owned and operated by the indi- 
vidual for the irrigation of the homestead, or desert entry, are 
so absolutely the rule as to be almost without exception. All 
the irrigable lands cannot, however, be reclaimed by the small 
ditch. There are many fine tracts of land of from 20,000 to 100,- 
000 acres each which can be reclaimed only through large ex- 
penditures of capital, and a law under which enterprises of this 
magnitude may be prosecuted, and which gives sufficient time 
for the work, should continue to hold a place in the U. S. Stat- 
utes. 

The tract of 75,000 acres south of Ft. Steele, in Carbon 
County: the 200,000 acres along the Big Sandy Kiver, in Sweet- 
water County; the 200,000 acres along the Powder River in 
Johnson County ; tlie body of land of unknown extent, because 
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not hitherto surveyed for irrigation, lying north of the Platte 
River in Natrona and Converse Counties, are examples of lands 
that can be reclaimed only through such expenditures of capital 
as put them beyond individual effort. 

VATER RIGHT DECREE BY THE DISTRICT COURT* 

This case was an action brought by the Little Horse Creek 
Irrigation Company for the purpose of preventing the defend- 
ants, George D. Johnston, et al., from di veiling into their ditch 
water which the plaintiff claimed to have purchased from the 
Springvale Ditch Company. 

The right of the Springvale Ditch Company was prior to 
that of the Johnstons, while the right of the Little Horse Creek 
Irrigation Company was a later right, and as the stream did not, 
at all times, furnish suflScient water for all appropriators, the 
Little Horse Creek Irrigation Company sought through this 
suit to establish the legality of a sale and so secure by purchase 
what it failed to secure by appropriation. 

If the opinion handed down with the decree in this case is 
correctly apprehended, the Coui*t holds the following: 

1st. That the right to water is a vested right and its ex- 
tent must be determined by the statutes in force at the time of 
the appropriation. 

2nd. The right to the use of water was a property right, 
the title of which was Vested in the appropriator and could be 
sold and disposed of as other property. 

8rd. That a water right acquired for irrigation prior to the 
creation of the Board of Control may be used on any lands 
whatsoever, at the will of the appropriator, 

4th. That an appropriation of water in an amount or vol- 
ume not to exceed a certain defined limit, is in fact an appro- 
priation complete and in full to that limit, regardless of the ne- 
cessities of the soil. 

In consideration of the fact that the doctrine and decrees 
of the Board of Control during ten years' administration of the 
water laws, so far as the same relate to private ownership of 
water, are overthrown by this decree if the same shall stand, a 
presentation of such portion of the laws under which the appro- 
priation of the Springvale Ditch Company was made as have 



Digitized by CjOOQIC 



42 bnginbbr's report. 

any bearing on the ownership of the water and limitations as 
to the land, together with the decree of the Board in this ease, 
will be of interest. Preliminary to this it may be stated that 
the Board has, at all times, held that our laws make no provis- 
ion for the sale of water ; that the laws nowhere recognize pri- 
vate ownership in water or its use, that in the absence of legis- 
lation recognizing private ownership and authorizing the sale of 
water or the sale of its use, it has been the intent of our law- 
makers to sanction neither. The Board has, therefore, uniformly 
held that there is no such thing as private ownership either in 
water or the use of it, and that the appropriator being entitled 
to the use only of that for which he pays nothing, is in effect 
and in fact a recipient of the State's bounty to the extent of the 
value of whatever may accrue to him out of this free use, and 
that he is therefore no more entitled to dispose of the property 
of the State or its use at a profit to himself, than the mere user 
of any other kind of propei*ty, the use of which was granted for 
a specific purpose, is entitled to sell or dispose of the same or 
its use without the consent of the owner. 

The first territorial law was enacted in 1875 and those sec- 
tions having any bearing on the ownership of water orlimita- 
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3rd. It limits the appropriation of this claim to the re- 
quirements of the soil. . 

It has appeared to the Board that neither by direction or 
inference is authority granted to the appropriator for any pur- 
pose whatever other than to use the water for the claim he 
owns, and this to the extent of the necessities of the soil only. 
The appropriation is authorized for the purpose of making his 
claim available for agricultural purposes and, in the judgment 
of the Board, it limits the use to that claim. 

Section 4 appears, very clearly, to provide for the arbitrary 
dispossession, without compensation, of any part or proportion, 
falling short of the whole, of any claim to the use of water, and 
its transfer to others having an insufficient supply, by a com- * 
mission, appointed under authority of law for this purpose. 
Such a provision has appeared to the Board as incompatible 
with any recognition of private ownership in the water secured 
by virtue of the appropriation. 

The law of 1884 succeeded that of 1875 but did not repeal 
any of its provisions. It was therefore an addition to the water 
law already in force, the law of 1875 being in no way interfered 
with or affected by the new statute. It was in fact an amend- 



Erratum.— Section 1 on opposite page should read as fol- 
lows : 

Section 1. All persons who claim, own, or hold a posses- 
sory right, or title, to any land or parcel of land, within the 
boundary of Wyoming Territory, when those claims are on the 
bank, margin, or neighborhood, of any stream of water, creek, 
or river, shall be entitled to the use of the water of said stream, 
creek, or river, for the purposes of irrigation, and making said 
claim available, to the full extent of the soil, for agricultural 
purposes. 
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missioners or the tribunal transacting county business as soon 
as such ditch or ditches^shall be completed and prepared to fur- 
nish water. 

Section 28 is quoted to show that the law was enacted for 
the purpose of requiring certain things of a company formed for 
the purpose of conveying water and that the law did not apply 
to any company organized for any other purpose. 

In section 30, however, the word ** unsold" appears, but not 
in connection with any preceding or following provision au- 
thorizing the sale of water. From the careful avoidance of any 
expression calculated to show that the sale of water was intend- 
ed to be authorized, and on the contrary, the using of terms 
which merely authorized the conveying of water by companies 
organized for that purpose, it appeared to the Board that the 
sale of water or the recognition of .private ownership in water 
was not intended. The fact that the law of 1875 was not re- 
pealed at this time appeared to greatly strengthen the conten- 
tion that the Legislature of 1884 did not intend to enact a law 
inconsistent with any then in force relating to water. ''Shall 
furnish water," "the rates at which it shall be furnished," and 
''shall be completed and prepared to furnish water," are the ex- 
pressions used in the section, wherever the duties of the ditch 
company are set forth. When these expressions, together with 
Section 28, are considered in connection with the law of 1875, 
which as ' before stated did not even recognize the right to use 
the volume appropriated, if by so doing interference was had 
with the appropriations of others, the position of the Board 
appeared to be based upon a reasonable interpretation of the 
law. 

The decree of the Board granting the use of water to the 
Springvale Ditch Company is as follows : 

That Springvale Ditch Company by reason of the construc- 
tion ^ of the Springvale Ditch and the beneficial use of water for 
irrigation is entitled to sufficient water from Little Horse Greek 
to irrigate 700 acres of land. The same being in section 20 ; 
the N. W. I4 section 21 ; N. V2 S. W. I4 ; S. W. I/4 of S . W. I/4 
section 21; E. V2 sec. 19; S. W. I4 sec. 19; N. 1/2 of N. W. I4 
sec. 30; N. 1/2 of sec. 29; S. 1/2 S. V2 sec. 17; S. V2 of S. W. k 
sec. 16; Twp. 18 N., K. 62 W., in an amount not to exceed one 
cubic foot per second of time for each seventy acres so irrigated. 
Said appropriation dates from^February, 1884, and the right of 
said Springvale Ditch Company to the use of water from said 
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Little Horse Creek through said Springvale Ditch for the pur- 
pose aforesaid is prior and superior to any other right to the use 
of water from said creek, except as above stateS. 

It is therefore considered, ordered, adjudged and decreed by 
the Board that said Springvale Ditch Company do have the use 
of water from said Little^Horse Creek for the irrigation of 700 
acres of land ; and for said purpose said Springvale Ditch Com- 
pany to have water from said Little Horse Creek to the amount 
of ten (10) cubic feet of water per second of time, and that the 
right of said Springvale Ditch Company to the use of water to 
the amount and for the purpose aforesaid is prior to and superi- 
or to any other right to the use of water for beneficial purposes 
from said creek, except as above ordered and decreed. 

A careful perusal of this decree shows: 1st. That the ap- 
propriation dates from February, 1884. 2nd. That the appro- 
priation is made for the beneficial use of sufficient water, to the 
amount of ten cubic feet per second of time, to irrigate 700 
acres of land, and the land is enumerated. 8rd. There is noth- 
ing in the decree authorizing the use of any more water than 
just the amount necessary for this irrigation, nor does it state 
what that amount is. 4th. The Springvale Ditch Company 
was not decreed the use of ten cubic feet per second of time, nor 
was it given the use of any other specific number of feet of water 
whatever, but it was decreed the use of water to irrigate 700 
acres of land, ''in an amount not to exceed one cubic foot of wa- 
ter per second of time for each seventy acres of land irrigated." 
In the view of the Board, there is a vast difference between 
granting the use of a flow of ten cubic feet per second of time 
outright and regardless of use, and granting a sufiicient flow to 
irrigate 700 acres of land. The wording of the decree shows 
this conclusively. The Board did not undertake to designate 
the exact amount of water needed by the Springvale Ditch Com- 
pany to irrigate its 700 acres of land. In fact it did not know; 
but the actual volume required seems to be clearly indicated in 
the deed of record transferring the full ten cubic feet per sec- 
ond to the Little Horse Creek Irrigation Company , for its use 
during each alternate week throughout the irrigating season. 
A flow of ten cubic feet per second for each alternate week is 
exactly equivalent to a continuous flow of five cubic feet per sec- 
ond and if, as appears, the latter volume irrigated the lands of 
the Springvale Ditch Company, then the decree of the Board to 
that company was five cubic feet per second of time and no more, 
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Had the Board determined the extent of a water right 
wholly by the statutes in force at the time of the appropriation, 
the appropriator between 1875 and 1884 would only be entitled 
to such a volume of water as his individual diversion bore to 
the whole amount appropriated from the stream; while the 
appropriator after the latter date would be entitled to the full 
volume diverted by him and applied to a beneficial use and 
would be affected only by his priority. The consequent confu- 
sion and impossibility of administration which would have fol- 
lowed a decree based solely upon the laws in force at the time 
of appropriation led to the adoption of the date of the appro- 
priation^ the volume of the appropriation^ the purpose for 
which it was made and ivhether or not it had been continu- 
ous, as important factors to be considered in the determination 
of a water right. 



REPORT OF STREAM GAUGINGS AND INVESTIGATION OF 
THE VATER SUPPLY* 

By A. J. PARSHALL, Assistant Engineer. 

During the past two years the. Assistant Engineer has giv- 
en the greater part of his time during each irrigation season to 
the gauging of streams, looking after the observation stations 
and keeping records of their discharge. 

Stations were maintained on the North Platte River at Orin, 
the Laramie River at Uva and Woods, on Clear Creek, Green 
River and Black's Fork during the year 1899. 

At the close of that year the stations on Clear Creek, on 
Green River and on Laramie River at Uva were abandoned, 
they not being considered as important as formerly. The sta- 
tions on the Larainie at Woods and on Black's Pork were con- 
tinued, that at Orin transferred down the North Platte to 
Guernsey and new stations established at Peryam's on the 
Grand Encampment River and at Thermopolis on the Big Horn. 

It has been thought wise to maintain at least two perma- 
nent gauging stations in the State upon streams which will best 
indicate the annual precipitation for a succession of years. 
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Thermopolis on the Big Horn and Guernsey on the North 
Platte seem to be the locations best calculated to give the desired 
results. At each of these points temporary stations have been 
established and records kept during the season just passed. 
The intention is now to make them more permanent in charac- 
ter and continue observations indefinitely. 

Investigations will be made upon other streams as the work 
of this office progresses, and the information to be gained seems 
important. Some of the streams upon which these records have 
been kept for a number of years, and until the purposes for 
which they were intended have been accomplished, will be 
abandoned. 

In this manner it is hoped that in time a fairly reliable rec- 
ord will be had of the more important streams, which will be of 
great value to irrigators and those in charge of irrigation mat- 
ters. 

The years 1899 and 1900 furnish results, the extremes in the 
run-off of our rivers ; the former the greatest for many years, and 
the latter the least, neither of which can be taken as a fair aver- 
age in determining the annual flow. 

A table showing the monthly and seasonal flow has been 
prepared and appears on the preceding page. 

The U. S. Geological Survey has also rendered this ofiice 
great assistance in extending its investigations, commenced 
some years ago, to determine the quantity and source of water 
supply of our principal streams, and such time as was not ab- 
solutely required in attending to our prescribed duties has been 
given to such work. 

The Grand Encampment River was, until recently, almost 
unknown to the general public. Its waters were used unspar- 
ingly by the few settlers in its valley ; but the development of 
so many great copper properties in the vicinity of its headwaters 
created a demand for new appropriations to an extent that made 
an investigation as to its actual flow a necessity. 

Owl Creek had, for a number of years, suffered from a 
water famine as the season advanced. 

The supply of the Grey Bull River was fully appropriated, 
and yet the reclamation of lands for which permits had been 
granted had by no means been completed. 

It being a season of unusually low water, complaints were 
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numerous from many sections of the State. It was decided 
to make reconnaissance surveys of as many streams as possi- 
ble and it is proposed to continue these surveys as rapidly as 
funds may be available, and the time can be spared from other 
duties. 

. . GRAND ENCAMPMENT RIVER. 

The Grand Encampment is one of the largest tributaries 
of the North PJatte River, a^id. has its source in the Sierra 
Madre Range of mountains south of the boundary line between 
Wyoming and Colorado. It is, however, practically a Wyo- 
ming river, accumulating its waters largely from small streams, 
and springs on the Wyoming slope of that water-shed, an area 
now being brought into public, notice by the discovery and de- 
velopment of so many large bodies of copper ore. 

After leaving the foot-hills near its junction with the North 
Fork, it flows through a fertile valley about two miles in width, 
around and across which numerous large ditches have been con- 
structed and tracts aggregating nearly 8,000 acres irrigated. A 
large portion of this is now under cu'ltivation,. a greater part be- 
ing irrigated for native grasses, which grow luxuriantly, though 
at an elevation of over 7,000 feet. 

The many new applications for permits to use water for 
mining, power, townsite and irrigation purposes have made it 
important that a more thorough knowledge of the discharge of 
the river be of record. 

On May 6th, 1900^ a gauging station was established at a 
point near Peryam's ranch, the gauge rod having been attached 
to the east pier of Mr. Peryam's bridge, and from that date daily 
observations, morning and evening, were taken until October 
1st. Five discharge measurements were made at different stages 
of its flow and a table showing daily gauge heights and the total 
discharge for that period submitted, the maximum and mini- 
mum discharges of the stream being — 

On May 29th, .4,685 second feet. 

On September 2nd and 3rd, 10 second feet. 

The minimum discharge at the station does not, however, 
represent the full amount carried at low water. On July 19th, 
1900, assisted by W. T. Peryam, Jr., I measured the water 
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flowing in the main channel of the Grand Encampment River 
above points of diversion, in the North Fork of the river, (which 
discharges into the main channel above station), and in the sev- 
eral ditches which take their supply from these streams above 
the station, with the following results: 

North Fork above diversion .24.3 Sec. Ft. 

Nichols Ditch near headgate. ..... . .4.9 Sec. Ft. 

Wolford Ditch near headgate 5.2 Sec. Ft. 

Townsite Ditch near headgate. 2.4 Sec. Ft. 12.5 Sec. Ft. 



Discharge into Grand Encampment River 11.8 Sec. Ft. 

Grand Encampment River above diversion . .117.3 Sec. Ft. 

Whambaker Ditch near headgate 1.9 Sec. Ft. 

Parr Ditch near headgate. 5.1 Sec. Ft. 

Wagoner Ditch near headgate 49.0 Sec. Ft, 

Mill Race Ditch near headgate.-. . . .30.5 Sec. Ft. 
Peryam-Nichols Ditch near headgate .2.1 Sec. Ft. 
Grand Encampment River at station .33.8 Sec. Ft. 

Not accounted for 1.7 Sec. Ft. 

Total 129.1 Sec. Ft. 129.1 Sec. Ft. 

A supply, notwithstanding that it has been a season of un- 
usually small precipitation, quite sufficient for present require- 
ments.. 

A RECONNAISSANCE OF OWL CREEK. 

A low range of hills extending from the Washakie Needles, 
a prominent landmark at the intersection of the Owl Creek and 
Shoshone Mountain ranges, to a point on the Big Horn River 
between Basin and Alamo, forms a divide or water-shed, divert- 
ing the drainage on the' south and east in a southeasterly course 
to the Big Horn River. Dry Cottonwood, Gooseberry, Meeyero 
and Owl creeks, with their numerous tributaries, are all import- 
ant streams during the early months of each year, but supply 
little or no water for other than stock or domestic purposes later 
than July loth. All of these creeks flow through valleys that 
would add largely to the agricultural area of the State, could 
the flood waters of the spring months be conserved for use at 
times when most needed, ajid all, with the possible exception of 
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Owl Creek, seem to possess natural storage basins where water, 
sufficient for irrigating large tracts, could be stored at a reason- 
able cost. 

Owl Creek, which marks the northern boundary line of the 




Owl Creek Basin. 



Shoshone Indian Reservation, is the largest and most important 
of these streams, having its source in the canons and ravines 
about Washakie Needles, and running in an easterly direction, 
passing through the canons of the Owl Creek Mountains, then 
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through a valley of from one to five and even ten miles in width 
for a distance of nearly thirty miles until it empties into the Big 
Horn River. 

The principal tributaries of Owl Creek are, on the north, 
the North Fork, a considerable stream, discharging from 1,000 
to 2,000 second feet during flood season, after which a few hun- 
dred feet, gradually diminishing in quantity until after July 1st, 
when there is little or no moving water, and the Middle Fork, 
which is a flood- water stream, carrying no water after the spring 
freshets except the run-off after storms, but furnishing a large 
number of springs which serve as watering places for stock the 
whole year round. 

On the south. Red Creek is a perpetual stream ; so is Mud 
Creek, both draining the north slope of the Owl Creek Moun- 
tains, neither carrying large bodies of water during the spring 
freshets, but both furnishing a few feet of spring water during 
the dryest seasons. 

Owl Creek was, perhaps, the first stream in the Big Horn 
Basin upon which permanent settlement was made, the Em bar 
Cattle Company establishing their home ranch at what is now 
Embar, more than twenty years ago. 

The soil of the bottom lands is rich and productive, the cli- 
mate mild and the elevation ranging from 4,500 to 7,000 feet 
above sea- level. Varieties of vegetables and fruits are grown 
successfully which are not attempted elsewhere in the State, 
outside of the Big Horn Basin. 

A number of well cultivated ranches are to be seen, produc- 
ing largely hay and grain, stock-raising being the chief indus- 
try. Alfalfa thrives. At the Basin ranch of the Embar Com- 
pany I found a field containing 500 acres, upon which two crops 
of alfalfa were harvested each year, and at several ranches fields 
of 100 acres and upwards in extent. 

The water supply of the creek is almost entirely employed 
in irrigating cultivated lands, it being of too great value to be 
used on native grasses. 

In the year 1899, the irrigating ditches upon Owl Creek and 
tributaries were surveyed, showing there had been constructed 
fifty-five miles of ditches, under which proof was made that 
4,600 acres of land had been reclaimed and converted into farms. 
As much more land was found for which permits had been is- 
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sued and where preparations were being made to reclaim under 
flood-water permits, which will enable settlers to use water until 
about July 1st, or until after their first crop of hay has been 
secured. 

The natural productiveness of the soil, the fact that the 
water supply is now practically exhausted, and that there still 
remain from 20,000 to 30,000 acres of unoccupied lands which 
could be irrigated at little cost if water could be had, has led to 
the preliminary steps being taken in the way of investigating 
the water supply. 

In August, 1899, and again in October, 1900, I made trips 
up Owl Creek and the Middle Fork for the purpose of ascertain- 
ing if it would be possible to impound the flood waters of these 
creeks to advantage and at a reasonable outlay. The reconnais- 
sance extended from Embar, above which the valleys are nar- 
row, to near the head of the streams where the mountains break 
into foot-hills. 

In township 43 North, Range 101 West, Middle Fork passes 
through a narrow gorge between two ranges of hills, where a 
survey might prove the possibility of constructing a reservoir 
at a cost which would not be too great. 

In Township 43, Range 102, where Owl Creek leaves the 
mountains, in the foot-hills, is a natural basin several square 
miles in extent, through which the creek runs, and where it is 
reinforced by the waters of several smaller streams draining the 
springs of the surrounding mountains ; and while but little wa- 
ter, perhaps four or five second feet, was found in the channel 
twenty miles below, here the discharge was between thirty and 
forty second feet. 

In leaving the basin the creek enters a caiion. at the mouth 
of which it is from 150 to 200 feet wide ; the walls are of solid 
rock rising perpendicularly sixty feet, at which point there is a 
small platform. From this height the rocky sides of the hills 
rise at an angle of about thirty degrees. At the mouth of the 
canon the basin widens out in circular form, and at the sixty- 
foot elevation a level taken indicated that a dam of this height 
would back water for one-half a mile, and by raising the dam 
greater surface would be covered proportionately. How great 
the cost would be can be determined only by careful survey. 
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Kock work would not be expensive as an amount for any ordi- 
nary use is close at hand. 

The distance through the canon from this point to where 
the creek again enters the valley is in a direct line twelve or 
thirteen miles, but very much greater if the channel be followed. 
The walls are precipitous, in many places almost pei*pendicular, 
rising to a height of from 1,500 to 2,000 feet, and except at in- 
tervals when the sides are cut by ravines and gulches, the bed 
of the stream cannot be reached except by most dangerous 
climbing; 

In October, 1900, I made an attempt to pass through the 
canon. I gained the bed of the creek by descending a dry 
gulch about two miles below the upper basin, the gulch drop- 
ping probably 1,500 feet in less than a mile. I found that the 
channel carried, as I estimated its discharge, about thirty sec- 
ond feet of water, over a bed moderately free from boulders and 
which had been worn in time through an almost solid sandstone 
formation. Now and then there were rapids and falls where the 
water would drop five, ten and even twenty feet, and occasion- 
ally masses of rock fallen from above block or cover the stream 
to great heights. I found it impossible to proceed further than 
two or three miles along the channel and after a difficult climb 
reached the top of the walls, which I followed to a point a few 
miles above the mouth of Middle Fork, but was unable to dis- 
cover any opening or basin where a reservoir would be feasible. 
About two miles below the mouth of Middle Fork, Owl Creek 
again enters a gorge between two rocky points of a mountain 
spur, which seems a practicable site for a reservoir if it should 
be found, after a sui-vey, that the expense would be justified. 

OTHER SOURCES OF WATER SUPPLY. 

There are two other plans for obtaining a water supply to 
be considered. First, that of carrying by ditch from the creek 
to some large natural basin, which seems feasible to one in pass- 
ing over the country, and second, the turning of North Fork 
of Wind River into Owl Creek. Whether the latter is feasible 
or can be done at any cost I am unable to say. But I believe 
the cost of a survey, as well as a survey of the several reservoir 
sites above mentioned, would be money well, expended. 
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GREY BULL RIVER^ 

The Grey Bull River, next to the Shoshone, is the largest 
tributary of the Big Horn and has its source near the summit 
of the main range of the Rocky Mountains, within a few miles 
of the headwaters of the Yellowstone, Snake and Wind rivers. 
With its numerous tributaries, of which Wood River is the most 
important, it drains an area of over 1,000 square miles, includ- 
ing a region containing the highest mountain ranges within the 
State, upon whose summits and heavily timbered slopes the 
melting snow, which never entirely disappears, furnishes a per- 
petual supply of running water of considerable volume. 

The fall of the river, through the mountains, is very great, 
in many places exceeding one hundred feet to the mile, until 
near its junction with Piney Creek, where it leaves the canon, 
and from this point the descent will average about iBfty feet to 
the mile for the next fifty miles. 

At the mouth of Piney Creek is the first settlement on 
Grey Bull. Here the valley is perhaps one-half a mile wide 
and broadens out gradually until Fenton is passed, where the 
water is carried in irrigation ditches on either side over a valley 
twenty miles in width. 

On no large stream in Wyoming have the waters been more 
thoroughly utilized or the irrigated area so largely cultivated as 
here. The banks of the river are not high, and its rapid fall 
has enabled the irrigator to turn water upon the land at little 
cost. A recent survey shows 360 miles of ditches and canals 
constructed and in use — with many more in course of construc- 
tion — furnishing water for 35,000 acres of land, a greater part 
of which is cultivated. 

The water supply of the ordinary season is fully appropria- 
ted, and the problem is no longer to find settlers for vacant, in*i- 
gable lands, but to provide water for those who have settled up- 
on the land without an adequate supply, as well as an amount 
to irrigate as much as may be of the many thousand acres con- 
tiguous — the best in the State — for which there is no supply. 

The Grey Bull, during the spring and early summer months, 
discharges a great volume of surplus water, and it is believed 
that a careful survey will demonstrate that several feasible res- 
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ervoir sites, of considerable capacity, are to be found at its head- 
waters, as also on Wood River and Rawhide and Meeteetse 
creeks. 

In November, 1899, through the courtesy of Col. W. D. 
Pickett and Mr. Nathan Rush, who have been residents for 
many years on the upper Grey Bull, and who have become thor- 
oughly acquainted with all that mountainous country east of 
the Yellowstone National Park in which the river and its many 
tributaries have their source, I was enabled to make a hurried 
trip through the lower canons to a basin which they had in- 
formed me possessed many natural advantages for impounding 
water at a moderate cost. The lateness of the season precluded 
the possibility of my making a survey at that time, but a few 
observations with a level showed that the stream had less fall 
than I had found at any point below for more than fifty miles. 
The width of the valley I estimated to be from one-quarter to 
one-half mile, the greater part of it smooth and level, as was 
proven by the fact that the river had no well defined channel 
but changed its bed, plowing its way from one side of the val- 
ley to the other during high water, and from year to year. The 
lower end of the basin was reasonably narrow, the quantity and 
quality of material required for use in the construction of a 
dam were abundant and near at hand. The expense of a survey 
seemed warranted. 

In the latter part of September, 1900, I outfitted at Four- 
bear, where I procured the services of a rodman, packer and 
pack-train. A fall of about twelve inches of snow during the 
night before we were to start prevented our taking the trail 
through the canon, by which route the distance is only about 
fifteen miles. The character of the trail is such as would make 
it an unnecessarily hazardous undertaking when covered with 
snow. Our course was in a southwesterly, then northwesterly 
direction, over two mountain ranges, a circuitous journey of 
twenty-five miles to the basin, which is located on that strip of 
unsurveyed lands between the 13th guide meridian and the east 
line of the Yellowstone Park Timber Reservation in a direct 
line, a little south of west, ten miles distant from Fourbear (as 
it is shown on the map of Wyoming published by the Interior 
Department.) 

Owing to the depth of the snow at the higher points (it had 
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now disappeared in the valleys) and the great distance to any 
known Government comer, no attempt was made to ascertain 
our exact geographical location. 

At the lower extremity of the basin, where it narrows down 
to entier the cafion, is an immense deposit of perhaps forty acres 
in extent, of broken, ragged porphyritic rocks, varying in size 
from those of a few pounds in weight to those weighing a hun- 
dred tons or more. They extend from the river channel, where 
they are piled up from thirty to fifty feet high, back to the 
cliffs on the east, where the height of this peculiar deposit is 
not less than two hundred feet. The southern line is a verita- 
ble stone wall, very steep in places and forming an angle of 
about eighty degrees with the stream and western walls. Along 
the southern line of this moraine is the site chosen for the dam. 
A natural waste way (see plate) which only required the removal 
of a limited amount of rock to give it capacity to carry off sur- 
plus flood waters, at an elevation of ninety-eight feet above the 
present water line, determined the height to which, in my judg- 
ment, the dam could be most economically built. Prom this 
height as an initial point and high water line the survey was 
made. 

The ease with which rock could be handled by n^eans of a 
derrick, or by a chute from the greater heights, as well as the 
vast quantity of that material so well calculated for that pur- 
pose, persuaded me to recommend its use as largely as possible, 
if work should be undertaken. 

Earth, to be used in reinforcing and adding to the stability 
of the structure, is not wanting. The tract of land north of 
Haymaker Creek (see map) and between it and the moraine is 
comparatively free from boulders and can be handled to advan- 
tage at very low cost. The material which will have to be 
brought in from the outside is cement, for use in the masonry 
work of the sluiceway, and iron sluice-gates and tower, the total 
cost of which need not exceed one thousand dollars. 

Estimates. 

Superficial Area 256 Acres. 

Capacity 14,024 Acre Feet. 
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Cost of Construction. 

14o,040 cubic yards earth at 15 cts $21,906 

52,536 cubic yards rock at 40 cts 21,014 

715 cubic yards masonry at $7 5,005 

4,149 square yards rip-rapping at 25 cts. 1,037 

Two three-foot sluice-gates at $250 500 

Iron for tower 500 

Total $49,962 

BLACK'S FORK DISTRICT. 

Black's Pork and its numerous tributaries drain the ex- 
treme southwestern portion of Wyoming into Green River. 
Ham's Pork and the two Muddys on the north rise in the Sub- 
lette Range and the Bear River Divide respectively; while 
Black's Pork proper, and Smith's Pork, its only important trib- 
utary on the south, have their source in the Uintah Mountains, 
south of the southern line of Wyoming, in Utah. . 

Below the point where Ham's Pork joins Black's Pork, but 
little has been done in the way of irrigation. This is also true 
of Black's Pork as far up as its junction with Smith's Pork, so 
that in adjudicating these streams Black's and Smith's Porks 
are considered a system separate from the others. 

In this valley are found the oldest ditches in the State, 
some of which are still in use, though nearly ruined by the thick 
growth of willows which have overgi'own their banks and the land 
adjoining. In 1854, the Mormons established a supply sta- 
tion . some miles above Port Bridger, where a flour mill was 
erected, and where farming was evidently carried on, on a small 
scale. Several hundred families have settled in the valleys, and 
ditches are taken out of all the streams far up into the foot^ 
hills, irrigating a great number of small tracts on either side in 
the narrow valleys, covering in all perhaps 15,000 acres. 

Purther down several large canals cari*y water upon the 
higher lands ; the largest of which is the Black's Pork Canal, 
which has a capacity of nearly 100 second feet, and which car- 
ries water upon the low plateau between Black's and Smith's 
Pork, in Townships 15 and 16 North, Ranges 114 and 115 West. 

Por a number of years complaints have been frequent of 
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the over-appropriation of the water supply, notwithstanding 
none but flood-water permits have been granted by the State 
Engineer for new appropriations. The conditions, as they really 
existed, were difficult to discover. 

On July 26th, 1900, I visited and made measurements near 
the headwaters of Black's Pork above the point where ditches 
were in use. Here the stream was running in three distinct 
channels, discharging respectively 62.8, 1.3 and 7 cubic feet 
per second, or 71.1 second feet in all. 

On the following day I measured Smith's Fork above points 
of diversion, where I found five distinct channels carrying res- 
pectively 4.1, 9.14, 1.5, 2.93 and 5.4 second feet, a total of 19.38 
second feet. The same day at Mountainview on Smith's Pork 
3 second feet was found in the channel, while a few miles below 
all water had been taken from the stream by small ditches. 

At old Port Bridger Black's Pork was also dry. A meas- 
urement was made of the volume running in th^ Black's Pork 
Canal at a point south of Port Bridger and the discharge was 
41.9 second feet. Other ditches carrying considerable water 
were passed but not measured. It was estimated, however, 
that no great amount was lost by sinking and it was evident 
that only a very small fraction of the water diverted from the 
stream found its way back into the original channel at any point 
above Port Bridger; yet on July 28th, the day following, I 
measured the discharge of Ham's Pork at Granger (all other 
tributaries were dry) and found 20.66 second feet. A few hours 
later Black's Pork below Granger measured 26.8 feet, showing 
that at points below Port Bridger 6.2 second feet had been taken 
up in some manner. 

The importance of impounding a portion of the flood waters 
for use later in the season has long been recognized by the State 
authorities and during last August the officials of the U. S. Ge- 
ological Survey sent a representative to visit the section of coun- 
try adjacent to the headwaters of Black's and Smith's Porks 
for the purpose of making a reconnaissance of that region. 
What information was obtained has not been given to the public. 

MODinCATION. OF GENERAL LAND OFFICE REQUIREMENTS. 

In making proof of reclamation under the Desert Land Act 
entrjonen were formerly required to furnish evidence of the pos- 
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session of a permanent water right from the State, and the only 
evidence acceptable was a final certificate from the Board of 
Control. 

On streams not yet adjudicated, the inability of the entry- 
men to comply with this requirement flooded this office with re- 
quests for relief, or, in lien thereof, for such information as 
would, when presented to the General Land Office, aflFord the 
relief to which settlers were entitled. With the view of obtain- 
ing some change in the nature of the requirements or such mod- 
ification as the situation would seem to demand, the following 
letter was directed to the Hon. Commissioner at Washington: 

Cheyenne, Wyoming, August 14th, 1899. 
Hon. Commissioner of the General Land Office, 

Washington, D. C. 

Sir — This office is in receipt of numerous requests, from ap- 
propriators of water who desire to prove up on desert lands, for 
the final certificates to which they are entitled after completing 
their appropriations according to law. 

These requests are accompanied by a notice to the applicant 
from the register of some local land office, stating in effect that 
unless this final certificate of appropriation is furnished within 
the following sixty days, the entryman's claim will be held for 
cancellation. In these cases, the entryman has a duly recorded 
peimit, under the laws of the State, to appropriate water, and 
if sufficient time has elapsed since that permit was issued, the 
strong presumption substantiated by his testimony before the 
register and receiver, is that he has complied with the law and 
is entitled to a final certificate of appropriation. Before this 
can be issued, however, he is required to make proof of appro- 
priation before the properly constituted State authorities, over 
whose actions he has no control whatever. Under these condi- 
tions, the cancellation or holding for cancellation of the entry of 
a settler who has complied with the laws of the United States 
governing the entry and reclamation of desert lands, and, in ad- 
dition thereto, has complied with the State laws controlling the 
appropriation and use of water, would appear to be working un- 
necessary hardship and to be a condition calling for some modi- 
fication of departmental orders, or in lieu thereof, for such ex- 
tension of time to the settler in which to furnish his final certifi- 
cate as may be deemed proper and sufficient. Many of these 
settlers are greatly alarmed lest, notwithstanding their full com- 
pliance with both National and State laws, they are yet to lose 
their homes, and it is hoped that such action may be taken by 
your office regarding these final certificates as will not only reas- 
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sure many whose all is in apparent jeopardy, but will, in addi- 
tion to this, secure them against loss on account of unavoidable 
delay in official action over which they have no control. 
I have the honor to be, 

Yours very respectfully, 

FRED BOND, 

State Engineer. 

The relief asked for was embodied in instructions to regis- 
ters and receivers in this State, as appears by the following in- 
structions : 

DEPARTMENT OF THE INTERIOR. 

GENERAL LAND OFFICE. 

Washington, D. C, August 29th,1899. 
Registers and Receivers in the State of Wyoming. 

Gentlemen : — The regulations of this office require that — 
*^ persons making desert land entries must acquire a clear right 
to the use of sufficient water for the purpose of irrigating the 
whole of the land, and keeping it permanently irrigated." 

Under the Constitution of Wyoming, sanctioned by Con- 
gress, the right to control and dispose of the waters of the 
State is reserved to the State, and under the Act of December 
22nd, 1890, (Laws of Wyoming, 1890-'91, page 100), any person 
may divert waters for irrigation after having his application 
therefor approved by the State Engineer. Section 36 of that 
Act provides that when the proof of appropriation under such 
application has been furnished, the State Board of Control shall 
issue a certificate of appropriation thereon. 

Heretofore, it has been the practice of this office to require 
a copy of this certificate to accompany each final proof as evi- 
dence of the legal appropriationn of the water used in reclama- 
tion, but it now appears that on account of the large amount of 
business pending before the State Engineer and the Board of 
Control it is impossible for them to furnish these certificates as 
fast as final proofs become due under the desert land law. This 
fact makes it necessary to alter the practice of requiring these 
certificates and compels the acceptance of other evidences of ap- 
propriation. Since the right of appropriation is given by law 
and may be exercised as soon as the application has been ap- 
proved, it does not depend upon the issuance of the certificate. 
This certificate was not intended as a grant of a right, but was 
evidently devised as a convenient evidence or an easy method 
of proving a right which had already vested, and hence when it 
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is impossible to furnish this certificate, the right of appropria- 
tion may be shown by other sufficient evidence. 

You are therefore instructed to notify all entrymen who 
have been or shall be unable to furnish these certificates that 
their proof, if otherwise satisfactory, will be accepted upon the 
filing of a certified copy of their approved application, together 
with proof that they have completed the appropriation in the 
manner required by the State laws and regulations and properly 
reported that fact to the State Engineer, and this evidence will 
be taken as sufficiently establishing their clear right to the use 
of the water. 

Very respectfully, 

W. A. RICHARDS, 

Acting Commissioner. 

Under this ruling, the owner of a desert land entry, in mak- 
ing final proof of reclamation, is required to furnish the local 
land office with a statement from the State Engineer to the effect 
that the Engineer's office has received notice of the completion 
of the ditch and appropriation of water according to the terms 
and requirements of his permit, and that the same has been 
made a matter of record in his office. 

A certified copy of the permit is also accepted as evidence 
of the possession of a permanent water right, providing it has 
endorsed thereon, by the State Engineer, the statement that 
the ditch has been completed and the appropriation of water 
made in accordance with the terms of the permit. 

SELECTION OF STATE LANDS. 

At the October meeting in 1899 and the March meeting of 
1900, the Board of Control, sitting as a special land commis- 
sion, selected 100,000 acres of land for the State. 

These lands were selected in lieu of sections 16 and 36 in 
the Teton, Big Horn and Black Hills Forest Reserves, and no 
more than one section could be taken for one person. 

Applications for over a half million acres were on file in the 
office of the Commission and, before beginning the selection of 
these lands, it was determined that as many as possible of the 
meritorious and deserving applications should be granted, up to 
the limit of the land available. Large nimibers of the appli- 
cants desired only 160 acres each and, in nearly every one of 
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these cases, an investigation showed that this selection was nec- 
essary and essential to the applicant's continued safety and 
profit in his ranch or farm business. Many were contented with 
eighty acres, some even with forty, and while many others asked 
for more land than could be selected for them without ignoring 
others who appeared equally entitled to consideration, the former 
were given a portion of what they desired, and the selection 
made in such a way as would afford the greatest amount of pro- 
tection to the home and homestead. 

Of the 100,000 acres selected, each Superintendent, on or- 
der of the Commission, was allowed one-fourth, or 25,000 acres 
for his Division. The results of these selections differ both as 
to the number of applications granted and the acreage selected 
for each, and are set forth in the following table : 



DIVISION NO. 


NO. SELECTIONS 


AVERAGE ACRES EACH 


1 


91 


275 


2 


94 


266 


3 


65 


385 


4 


51 


490 



The total number of selections made is 301, and the aver- 
age for the whole State is 333 acres, a figure which demon- 
strates the intent and purpose of the Commission to distribute 
these lands among as many citizens as possible. Selections 
made in this way have another value not lost sight of by the 
Commission. The lands of the State are leased to numerous 
small holders, thus vastly increasing the possibilities of a per- 
petual and unbroken income therefrom accompanied with a re- 
duction of taxation and an increase of school funds. 

For the guidance of the Superintendents, in making other 
possible selections in the near future, the Commission at its 
meeting in October, 1900, unanimously adopted the following 
resolution : 

Resolved by the Public Land Commission, that inasmuch 
as there are on file in this oflBce applications for the selection of 
State lands, aggregating in acreage an amount vastly in excess 
of the lands available for selection, it is the sense of this Com- 
mission that every selection should be confined to as small a 
tract as possible, and that no selection for any one person shall 
exceed 320 acres, and the Superintendents are instructed accord- 
ingly. 

The above resolution, embodying as it does the individual 
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views of the members, was spread upon the records as an order 
of the Commission. It does not necessarily indicate that 
no more large tracts will be selected, but that large tracts will 
not be selected while the State has such limited areas to choose 
from, and so many applicants for them. The change in policy 
has been brought about by changed conditions. From the 
days when the Commission was obliged to go begging for les- 
sees of State lajids, when its oflFerings were in any amount up 
to 20,000 acres to one individual with only partial success, fol- 
lowed in some cases by repudiation, to the time when a resolu- 
tion of the nature of the above is found necessary for the protec- 
tion of both State and citizen, there has been a gradual but sure 
change of public sentiment in favor of State control of grazing 
lands. The opposition to the general proposition to lease the 
grazing lands comes from a pai-t, but not all, of those who now 
graze the public lands free of cost. A large number of these 
can still see only injury to their interests in any proposition re- 
quiring pay, however small, for wliat is now obtained without 
expense. The business, however, is attractive because profitable, 
and the number of those engaging in it is being rapidly aug- 
mented, so rapidly, in fact, that the mind of a seer is not needed 
to foretell the day when those engaged in it will begin to inter- 
fere with each others' range. Indeed, this condition already 
exists in some parts of the State and whether, as it becomes 
more critical, it will force to the wall the weaker and least able 
to protect themselves, leaving the public domain to the enjoy- 
ment of the few and strong, depends entirely upon the prior 
discovery and adoption of some other solution of the prob- 
lem. The large majority of those favoring leasing are, and al- 
ways have been, found among the small ranchmen and farmers 
who have homes to protect and defend. The privilege of a cer- 
tain amount of grazing land, adjacent to or near their irrigated 
holdings, is necessary to their continued well-being, and they 
have long since discovered that there is only one way by which 
it can be secured to them, and that is by paying for it. 

Between these two conflicting interests, and as a direct 
result of their differences, National Irrigation Congresses and 
National Irrigation Associations are now ignoring the public 
grazing land question, and, for the time being, are devoting 
their time and energies to the solution of other problems. The 

6 
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determination of these other questions will not, however, solve 
this one, and long before the reservoirs are all built, *'what to 
do with the grazing lands'' will have become too acute a ques- 
tion for its solution to be longer delayed. What this solution 
will be may not now be foretold, but we may be certain that 
any outcome which involves the absorption and enjoyment of 
the public range by the few, thus preventing growth of popu- 
lation, will never be acceptable to the Wyoming people. This 
being set aside as one of the possibilities, it is difficult to 
conceive of any permanent division of the public lands which 
does not involve a legal control. Especially is this true among 
a class constantly changing, always increasing in numbers, and 
with interests which, through their growth, encourage encroach- 
ments on each other. 

It would rather appear that the time is not far distant when 
these interests, which are now arrayed against land leasing, will, 
for their own protection and self-preservtion, be the strongest 
supporters of the movement. 

WATER RIGHT DECISION BY THE SUPREME COURT. 

This decision, rendered in May, 1900, settles a number of 
questions relating to the legal status and authority of the Board 
of Control and is, from a public standpoint, perhaps the most 
important ever handed down by that body. 

The suit was instituted in the District Court of Johnson 
County for the purpose of determining whether or not the plain- 
tiff had a right to use water from French Creek, although he did 
not submit proof in adjudication proceedings before the Board 
of Control, notwithstanding the fact that he had full notice of 
those proceedings. The questions reserved to the Supreme 
Court which were answered in the decision were in substance as 
follows : 

1. Is the Board of Control constitutionally invested with 
judicial powers to adjudicate water rights under the statute? 

2. Is the statute, itself, which confers this power, consti- 
tutional ? 

3. Is an appropriator, whose rights were acquired prior to 
the adoption of the Constitution, required to submit his claims 
to the Board for (ietermijiation ? 
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4. If he does not do so, is he therefore estopped by the 
findings of theBoard? 

5, Does the service of notice upon claimants by mail con- 
stitute due process of law? 

These questions were all answered affirmatively by the 
Court, with the exception of the fourth, where it was held that 
since the statute does not impose any penalty for failure to sub- 
mit proof, nor any limitations upon a claimant from thereafter 
ascertaining his rights in the courts, he is not estopped from 
doing so where his rights had not been considered by the Board. 
The claimants are all required to submit their claims for adju- 
dication and, in the absence of fraud, the decree of the Board 
will be conclusive both as to the general public and the par- 
ties participating in the proceedings. 

While the Court held that a decree of the Board of Control 
is not necessarily a determination of all rights to the waters of 
the stream adjudicated therein, and gave a claimant liberty to 
ascertain and maintain his rights in the courts, in cases where 
his claims had not been determined by the Board, it also rec- 
ognizes the value of a single proceeding to determine and set- 
tle water rights, in the following language : 

It is probably true that public and private interests will be 
more securely preserved by a determination in a single proceed- 
ing of the right and priorities of every existing claimant, and 
a law so framed to effectuate that object and render the decree 
conclusive of every accrued claim would doubtless subserve a 
useful and salutary purpose. 

As forming a, part of the dictum in this case and necessary 
for a clear understanding of the decision, the views of the Court 
were clearly set forth on some points heretofore determined. 
The definition of the word ** appropriation" is one of these, and 
the meaning of the word, as defined by the Supreme Court in 
the case of Moyer vs. Preston, in 1896, is reaffirmed, but the 
definition is made more succinct and forcible. In the latter 
case (6 Wyo. 321) the Court said **To constitute an appropria- 
tion, there must exist not only an intent to take the water, but 
that intent must be accompanied or followed by some open phys- 
ical demonstration, and there must ultimately be an applica- 
tion to some beneficial use. The initial act must also be fol- 
lowed up with reasonable diligence, and the purpose consum- 
mated without unnecessary delay in order that, by the doctrin^^ 
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of relation, the time of the appropriation may relate back to 
such initial proceeding." In the decision under comment, the 
language of the C3ourt is not only terse and emphatic, but it is 
impossible of misconstruction. The Court says, ''The appro- 
priation consists in a diversion of the water by some adequate 
means and its application to a beneficial use." And again, 
''The title of an appropriator fastens not upon the water while 
flowing along its natural channel, but to the use of a limited 
amount thereof for beneficial purposes, in pursuance of an ap- 
propriation lawfully made and continued." 

It was further decided that a right to water does not consti- 
tute any ownership, in the water itself, but only in the right to 
use the amount appropriated, and that the ownership of the 
water itself is in the State. 

The passing upon the question as to whether the ownership 
and control of the waters of the State are or should be in the 
State itself, which has long been a theme for contention be- 
tween those advocating public and those advocating private own- 
ership, and its settlement to the best interests of all, is a sub- 
ject for especial congratulation. The problem can now be rel- 
egated to those surrounding States which are still struggling to 
reach the high plane occupied by the Wyoming standard. 

WORK OF THE BOARD OF CONTROL. 

The determination of water rights, where the appropria- 
tion was made under permit from the -Engineer's office, has been 
evenly distributed among the four water divisions. The deter- 
mination of rights and priorities under territorial appropria- 
tions has been confined to Division No. 3, and comprises the 
adjudications of Owl Creek and tributaries, the diversions be- 
ing entirely from the north bank of the stream and from tributa- 
ries flowing into it from that side, and Grey Bull River and 
tributaries complete. 

On Owl Creek, the proofs of appropriation were taken by 
the Superintendent of Division No. 8, at Thermopolis, in 1899, 
and submitted to the Board in March, 1900. At this meeting 
the rights and priorities of twenty-seven appropriators, divert- 
ing water through twenty-six ditches, were determined and cer- 
tificates therefor issued, The volume of water appropriated 
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was 65.71 cubic feet per second, for the irrigation of 4,600 acres 
of land. 

The proofs of appropriation from the Grey Bull and tribu- 
taries was taken by the Superintendent in May, 1900, and sub- 
mitted to the Board at its October meeting. The rights and 
priorities of two hundred and thirty-six appropriators, diverting 
water through one hundred and twenty-nine ditches and canals 
were determined. The volume of water appropriated is 499.9 
cubic feet per second and the land reclaimed is 84,993 acres. 

The proofs of appropriation of water from Laramie River 
and tributaries were taken by the Superintendent of Division 
No. 1, at Laramie and Wheatland, in May, 1900, but these have 
not yet been' submitted to the Board for its action. An exami- 
nation of the proofs submitted shows that claim is made to a 
total appropriation of 2,638.4 cubic feet per second, and that 
184,688 acres of land have been irrigated and reclaimed. The 
large discrepancy between the gauged flow of this stream, ex- 
tending through a term of years, and covering those in which 
proof of irrigation has been submitted, and the volume applied 
to the land as set forth in the proofs, is a matter for the thought- 
ful consideration of the Board when these proofs shall come be- 
fore it for action. 

The gauging station for the determination of the volume* 
of water available for irrigation from this stream is located at 
Wood's Landing, above all ditches diverting water from the river. 

An examination of the recorded daily flow for the months 
of June, July and August of each year for the past five years, 
is of much interest at this time and shows the following ; the 
figures are in cubic feet per second : 



YEAR 


JUNE 


JULY 


AUGUST 


1896 


465 


127 


94 


1897 


1,524 


316 


113 


1898 


932 


99 





1899 


3.207 


1,255 


191 


1900 


1,773 


111 


50 



During the fourteen months whose record is here given, 
there was only one, viz., the month of June, 1899, when the flow 
exceeded the amount claimed to be appropriated. The average 
flow in the month of June, for the five years, is 1,584 second 
feet, or only sixty per cent, of the volume claimed, while the 
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average flow for the month of July is 382 second feet, or four- 
teen per cent, of the flow claimed. 

In his report for 1894, the State Engineer gives the average 
discharge of Laramie River during the irrigating seasons of 
1889, 1890 and 1891 and from these, taken in connection with 
the character of the soil along that stream, draws the following 
conclusion : 

"It is not believed, therefore, that the discharge of the Lara- 
mie River, at the point gauged, will suffice for the irrigation of 
more than 100,000 acres, but the measured volume is reinforced 
below by two important tributaries, the Little Laramie and Sy- 
bille Creek." Since 1894 the latter two streams have been en- 
tirely appropriated, with the possible exception of some flood 
water prior to the first of July, yet we now have proof of recla- 
mation of 184,688 acres, nearly double the estimated possibili- 
ties at that time. One of two conclusions is unavoidable. Either 
the duty of water is from two to five times greater on the Lara- 
mie River water-shed than in other portions of the State, or 
proofs of appropriation covering large tracts of land, without 
apx^lication to beneficial use, have been submitted. 

RECOMMENDATIONS. 

The duty of the water commissioner consists in dividing 
the water in the natural streams in his District among the sev- 
eral appropriators according to the rights of each as determined 
by the Board of Control, and in prosecuting these duties in 
times of scarcity he is required to shut and fasten, under the 
direction of the Superintendent, such headgates as are not en- 
titled to water by reason of the priority of the rights of others 
taking water from the same stream. Practically, hi^ work is 
confined to the latter part of the irrigation season, as during the 
periods of plentiful supply the appropriators divert and use wa- 
ter without interference with each other. In times of low water, 
however, his duties become arduous, never particularly pleas- 
ant, and more frequently very disagreeable. The unpleasant 
features are enhanced, and the difficulties attending a successful 
management of the affairs of his office are increased, by a prac- 
tice of that very conservatism which is essential to his greatest 
success. 
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It is obvious, therefore, that the selection of a good water 
commissioner requires the most careful consideration, but once 
having been found and induced to accept office, our laws should 
be so worded as to furnish every encouragement in the lawful 
prosecution of his duties that may be consistent with a fair and 
lawful distribution of water in his charge. They were so intend- 
ed in the first place and, with few exceptions, learned by experi- 
ence, have met all requirements. Among these is section 894 
of the Revised Statutes. This section provides that commis- 
sioners shall not undertake the diversion of water according to 
the priorities until they have been called upon in writing by 
two or more owners or managers of ditches or persons controll- 
ing ditches in their respective districts. In like manner. Sec- 
tion 971 declares any person guilty of a misdemeanor who shall 
wilfully open, close or interfere with any headgate or water-box 
without authority, and provides a fine or imprisonment for in- 
fractions of this law. 

The administration of the law has demonstrated a necessity 
for some changes in both of these sections. Referring t6 Section 
894, there appears to be no good reason in law or in equity why 
one appropriator of water who has complied with all the require- 
ments by constructing his ditch and reclaiming his land and 
who has, thereafter, built a home upon it, should not be pro- 
tected in his rights to the full extent that two or more persons 
are protected. During the season just closed a railway company 
having the first right upon a certain stream was unable to se- 
cure joint action with some other appropriator for the reason, 
probably, that having first rights, the supply of all the others 
would be reduced by securing to the company what belonged to it. 
In this particular case, recourse was had to the State Engi- 
neer and the necessary order issued. In districts remote from 
the railways, however, a call for the lawful diversion of adjudi- 
cated water is necessarily confined to the authority nearest at 
hand, and Section 894 should be so amended that a water com- 
missioner shall begin his work at the written call of two or more 
appropriators and may begin at the written call of one appropri- 
ator if the reasons given in the call are deemed sufficient. It 
may be stated that the law was drawn as it now stands under 
the apprehension that calls for other reasons than those author- 
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ized by the law would be made. Experience, however, has 
shown that demands on the commissioner are not made without 
adequate reason therefor, at least in the mind of the appropria- 
tor, and it is believed that a change would be productive of bet- 
ter protection in certain cases. 

The necessity for an amendment to Section 971 has been 
demonstrated by many failures to secure convictions even under 
the most flagrant violation of both the intent and wording of 
the statute. These cases have thus far been confined to the jus- 
tices' courts, where it has been almost uniformly held that un- 
less the State could prove, by eye-witnesses or other indisputa- 
ble evidence, the opening of the headgate by the defendant, the 
latter must be discharged. Yet in all these cases the defendant 
was found using water appropriated by others, against the ex- 
press orders of the commissioner in charge. These cases appear 
to be analogous to those of persons found in possession of stolen 
property, where such possession is regarded in law as prima 
facie evidence of the guilt of the person or persons in whose 
possession the property is found. Innocence in such cases is 
not presumed but must be proven. In like manner the posses- 
sion and enjoyment of water which clearly belongs to a prior 
appropriator, the order of the commissioner relative thereto hav- 
ing been lawfully issued, should be punished as a misdemeanor 
unless the user can establish his innocence in the premises. 

It is believed that a much better administration of the law 
can be secured by a change in this section as suggested above, 
and it is therefore recommended that Section 971 of the Revised 
Statutes be so amended that the possession and enjoyment of 
water, so unlawfully obtained, shall be prima facie evidence of 
the guilt of the person or persons using it. 

In the decision of the Supreme Court respecting water 
rights, commented upon on another page of this report, the 
Court makes the following statement and suggestion : ' ' It is 
probably true that public and private interests will be more se- 
curely preserved by a determination in a single proceeding of 
the right and priorities of every existing claimant ; and a law so 
framed as to effectuate that object and render the decree conclu- 
sive of every accrued claim, would douubtless subserve a useful 
and salutary purpose . " 
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All rights adjudicated by the Board of Control prior to that 
decision have been established on the assumption that this end 
was already attained and that any person who failed to appear 
and present his claim at the time of taking testimony was there- 
after estopped from so doing. So it has been held by the Board 
that the person holding stream priority No. 1 was entitled to the 
first use of water from the stream ; and that the person who held 
stream priority No. 2 was entitled to the second right, and so on 
through the entire list of appropriators, and the water commis- 
sioners have been so instructed and have diverted the waters ac- 
cording to these determinations. In addition to this, the claim- 
ants themselves have also considered their rights as finally set- 
tled, so that consequent unsettling of claims and values long 
established should not be permitted to prevail longer than is 
necessary to bring about a renewal of those stable conditions, 
thought previously to prevail. It is therefore recommended 
that the present law be so amended as to establish the following : 

1st. That any person claiming the right to use the water 
of any stream heretofore adjudicated by the Board of Control, 
who failed to appear and submit proof of his claims to the Di- 
vision Superintendent at the time of the adjudication of the wa- 
ters of the stream from which his diversion is made, shall be al- 
lowed one year from the date of the act of amendment, herein 
contemplated, in which to file a petition for a re-hearing before 
the Division Superintendent, this re-hearing to be strictly con- 
fined to this class of claimants and be for the purpose of sub- 
mitting his proof of appropriation as is done in the original in- 
stance, the same to be subject to contest, to applications for 
re-hearings and all the operations of the law covering original 
proofs and the actions of the Board of Control thereon. 

2nd. That in adjudications of water rights, hereafter to be 
made by the Board of Control under the laws, any claimant of 
water who fails to appear and submit proofs of appropriation to 
and before the Division Superintendent at the time and place 
set and lawfully determined for taking these proofs, shall be 
deemed as having forfeited all rights theretofore claimed by 
him and he shall be forever estopped and concluded from any 
rights to water from the stream after the taking of said proofs, 
unless the same shall be acquired by subsequent appropriation 
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under and by virtue of the State laws governing the acquire- 
ment of the use of the State's waters. 



The latest requirement of the General Land Office in mak- 
ing proof of the reclamation of desert land involves the furnish- 
ing of either a certified copy of the permit under which the 
water appropriation was made, or a certificate from the State 
Engineer setting forth the fact that tne records of the office 
show that such completion of ditch and appropriation of water 
has been. made. For the former paper fees are now required, 
but there is no provision in the law for a fee for any certificate 
involving a statement as to a showing of the records in the En- 
gineer's office. The law should provide for a fee of $1.00 to be 
charged by the State Engineer for a certificate of any kind that 
includes information as to the showing of the official records. 

It is recommended that Section 930 of the Revised Statutes 
be so amended that the owner of a reservoir shall be required to 
construct and maintain, to the satisfaction of the Division 
Superintendent of the Division in which the reservoir is situat- 
ed, a substantial and sufficient measuring device, of a plan to be 
approved by the State Engineer, in the channel of the stream 
across which the reservoir is located, both above and below such 
reservoir site, for the purpose of assisting the water commission- 
er or superintendent in determining the amount of water which 
shall be allowed to pass through the dam of such reservoir for 
the use of prior appropriators ; and that upon failure to comply 
with the instructions of the Division Superintendent the con- 
struction shall be done by the County Commissioners and the 
costs made a charge upon the ditch, to be collected as delinquent 
taxes, as is also provided in Section 980 for the payment of the 
cost of construction of measuring devices in ditches. It should 
also be made the duty of the Water Commissioner to open and 
keep open the sluice-gate of the reservoir until the full payment 
of the costs by the owner of the reservoir has been made. 
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REPORTS OF SUPERINTENDENTS- 

Hon. Fred Bond, 

State Engineer. 

Sir: — As Superintendent of Water Division No. 1, I here- 
with submit my report of work in said Division for the two years 
ending November 30th, 1900. 

For the year 1899, little besides routine work was accom- 
plished or required. The most important work has been the 
adjudication of the rights to water from the Laramie River and 
its unadjudicated tributaries. This is the most important 
stream, in respect to the magnitude of the appropriations and 
number of ditches, in this Division. The fact of its being an 
interstate stream, having its inception in and by far its largest 
volume of supply from the State of Colorado renders it of special 
importance, especially in view of the fact that all its available 
natural flow, during the height and latter part of the irrigation 
season, is fully appropriated and applied to beneficial use in this 
State. A vast amount of available arable land lies along its 
margin to which no water has yet been applied, and under ex- 
isting conditions it is not at all probable that any considerable 
portion of these lands can be reclaimed. This is due to the fact 
that during the time when water is most needed the very large 
diversion in Colorado diminishes the flow to such an extent that 
the lands now under cultivation and irrigation require all the 
available supply. Were it not for the fact that none of the 
water diverted by the above mentioned Colorado Canal is ap- 
plied to use along this stream, but is all carried away into a 
totally different water-shed, the return seepage from the use of 
said water along the Laramie River would sufficiently augment 
its volume so that a very much larger area of land could be re- 
claimed than is now possible, and would also tend to render ex- 
isting rights of more lasting value. 

The testimony was taken by me in the months of May and 
June, at Laramie City and Wheatland, the proofs submitted 
showing the existence of 870 appropriations. By far the larger 
proportion of these are comparatively small ditches, but there 
are several very large and costly canals. 

At the time of exhibiting the proofs for public inspection, 
a large number of contests were presented and filed. Some of 
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these when heard will raise several very important and vital 
questions in our water laws and the practice of the Board of 
Control, not hitherto raised or determined, among the most im- 
portant of which will be the relations or effect of our eixsting 
State laws upon the laws or customs and practice under the ter- 
ritorial period. As to whether an appropriation which had its 
inception under territorial laws is a continuing one down to the 
time when the adjudication was held ; that is, whether the 
amount of an appropriation shall be determined and fixed by 
the number of acres found to be irrigated and reclaimed only 
up to the time of the adoption of the State law under the prior- 
ity of the date when construction began on the ditch or whether 
it extends to and includes, under such priority, not only the 
lands watered during the territorial period but also those upon 
which water was not applied until after the State law went into 
effect, and -is to be measured by the total number of acres wa- 
tered down to the time of the submission of proof on the adju- 
dication. 

Section 918, Chapter 14, Division 1, Title 9, Revised Stat- 
utes, provides that ''Any person, association or corporation 
hereafter intending to acquire the right to the beneficial use of 
the public waters of the State of Wyoming shall before com- 
mencing the construction of any ditch, canal or other distribu- 
ting works or performing any work in connection with said con- 
struction or proposed appropriation make an application to the 
State Engineer for a permit to make such appropriation." And 
Section 929 provides *'The priority of such appropriation shall 
date from the filing of the application in the State Engineer's 
office." The law seems to be perfectly clear and explicit that 
any extension of irrigated area after the adoption of the present 
laws must be under permit from the State Engineer, and take 
its priority as of the date of filing the same in the State Engi- 
neer's office. It follows then that the territorial appropriations 
must terminate and be governed in amount by the number of 
acres watered at the time the law above cited went into effect, 
and that any extension of irrigated area under such territorial 
ditches made subsequently must be governed by the same. 
This was the view taken by the Board of Control when it began 
its work. It has invariably since been adhered to, and has not 
hitherto been questioned. The proofs, however, of some of the 
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largest appropriations from Laramie Eiver take issue with the 
position of the Board, and the question will be fully presented 
and argued in the hearing of the contests. . The testimony in 
the contests filed with me will be taken in the spring of next 
year, but it is not expected that the same can be taken in 
time for submission to the Board at its March meeting in 1901. 
The necessity for field supervision and work during the irri- 
gation season of 1900 has been considerable but owing to the 
ver}^ limited appropriation at my disposal, little of it could be 
properly attended to. Owing to the insufficient appropriation, 

I have not been able to take any proofs under permits in my 
Division and the consequent hardships have been much felt 
by appropriators who are desirous of proving up on their desert 
land entries, for which purpose they need their certificates of 
appropriation. 

The resignation of the Water Commissioner in District No. 

II at the beginning of the irrigation season, and my inability to 
procure another man, made it necessary for me to confine what 
attention I was able to give to this District alone. 

Muddy and Bates Creeks, in this District, were unusually 
short of water, and required and should have had almost con- 
stant supervision of a Water Commissioner during the irrigation 
season. The time I was able to give to them myself was wholly 
inadequate to properly supervise the distribution of water there- 
on. The conditions met with in this District, this year, demon- 
strated clearly, the necessity for an amendment to our present 
law in regard to the regulation of headgates by Water Commis- 
sioners in times of shortage of water. The law makes it a mis- 
demeanor to raise or interfere with a headgate which has been 
closed by the Commissioner, and he is authorized to arrest and 
prosecute any one so interfering. As the law now stands, it has 
been found impossible to procure a conviction unless the Com- 
missioner actually saw the appropriator raise his headgate after 
it had been closed by authority. Since the time which the 
Commissioner is authorized to expend in any one season is lim- 
ited, he cannot, after closing the headgates on a stream^ patrol 
it to see that his orders are observed. It has been found that 
there are almost always some appropriators on a stream who 
will disregard the Commissioner's orders and as soon as he 
has gone resume the use of water through their ditches, thus 
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rendering his action entirely nugatory, and those earlier pri- 
orities for the protection of which the Commissioner has closed 
later ones receive none of the benefits to which the law entitles 
them. Experience with some of the justices' courts has demon- 
strated the uselessness of having an appropriator arrested whose 
headgate is found open after having been closed under authori- 
ty, unless the Commissioner actually saw him open it, notwith- 
standing the fact that he is found actually using the water on 
his land. In other words, the burden of proof is placed upon 
the Commissioner and he is required to show conclusively that 
the owner of such ditch actually opened the headgate. For the 
reasons stated above the Commissioner is unable to do this. 
The remedy would be to so amend the law that where a headgate 
has been legally closed by the Water Commissioner, and the 
same is subsequently found open without authority, and the 
owner using the water, this fact should be considered as 
prima facie evidence that the' owner opened or caused the same 
to be opened and that the burden of proof be upon him to show 
that he did not so open it. Another serious difficulty in the 
proper administration of the law is the absence, in so many 
cases, of any sort of headgate. Water Commissioners cannot 
properly perform the duties required of them unless each ditch 
is provided with a properly constructed headgate which is sus- 
ceptible of being tightly closed and locked when necessary. 
The law makes provision for the construction by each ditch 
owner of proper and satisfactory headgates, together with a 
measuring flume for the purpose of rating the ditch, to the end 
that the Commissioner, when called upon to regulate the ditch- 
es on a stream, can fix the headgates at a point which will admit 
the amount of water to which the ditch is entitled, or close and 
lock it when necessary. This law is a very necessary one, and 
would, if complied with, save much expense and trouble in su- 
pervision. Unfortunately it is almost wholly disregarded. 

Some way should be devised to enable the Superintendent 
to compel a compliance with the law, the present provision be- 
ing found inadequate. The necessary work of the Superintend- 
ents in each Division has increased each year, while the appro- 
priation to pay for the same has remained stationary, or has 
diminished. The result has been that much needed work has 
had to be neglected and left undone, by reason of which loss 
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and inconvenience has resulted to many appropriators. This 
has been especially true in my own Division. A great number 
of ditches, under permits from the State Engineer, have been 
completed and applications filed for the issuance of certificates 
of appropriation. I have been compelled to entirely ignore these 
by reason of the insufficiency of the appropriation for necessary 
contingent expenses. It will be a very great hardship and in- 
justic;e to appropriators if provision is not made for taking these 
proofs the coming year. The appropriators need their certifi- 
cates to make proof in the land office on their desert entries, 
and the information obtained is necessary for the State Engin- 
eer to enable him to know the condition and extent of appropri- 
ations on a stream. 

The Legislature at its last session passed a law providing 
that the Superintendent of Water Division No. 1 — ^J^eing that in 
which. the Capitol is situated — should be Secretary of the Board, 
and providing that instead of a per diem he be paid a salary. 
The wisdom of this is apparent, but it should also have provided 
that the salary be made a separate appropriation, not payable 
from the per diem appropriation of the Superintendents. The 
Secretary has, of necessity, to devote his entire time to the du- 
ties of the office, and every day not required in the field is need- 
ed in office work. It is manifest, therefore, that the appropria- 
tion for his compensation should be separate and definite. The 
work of the Secretary's office has vastly increased in the last 
four years, and is so increasing . with each year. The corres- 
pondence and clerical work has now got beyond where it can be 
disposed of without the assistance of a typewriting machine in 
the office. The need of this has been felt for two years, but it 
has been impossible to procure it, since all of the appropriation 
has been absolutely needed for the necessary field work. 

The office is also very badly in need of furniture and fix- 
tures. A separate appropriation should be made for the office 
in order that these things may be procured, and to provide for 
the constantly increasing office necessities and occasional clerk 
hire. 

Respectfully submitted, 

WM. M. GILCREST, 

Superintendent Water Division No. 1 

and Secretary Board of Control. 
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Sundance, Wyo., Dec. 29th, 1900. 
Hon. Fred Bond, 

Cheyenne, Wyoming. 

Dear Sir : — In compliance with your request, I hereby sub- 
mit to you the report of the condition of Water Division No. 2. 
During the season of '99, did not generally visit my Division, 
there being sufficient water in each stream for nearly all of the 
appropriators, and there was little work for either Commissioner 
or Superintendent in the Division. During the season of 
1900 these conditions were considerably reversed. In most 
streams the late appropriators had to be closed down before 
the first crop of alfalfa was matured, Clear Creek, Sand 
Creek, Big Goose and Tongue River being the exceptions. 
Consequently the crop this season in this Division was about 
two-thirds normal. I find as all my predecessors have found, 
that the all-absorbing problem is how to retain these waters for 
late irrigation, and can, myself, see but three ways of solving 
the question. First, preserve the timber upon the mountain sides. 
Second, by storage reservoirs, and last, by irrigators utilizing 
the greatest possible amount of the early spring floods. The 
last seems the only remedy available for the ordinary irrigators. 
Now, this year I have taken and examined about forty 
proofs under permit, finished adjudicating the water of Little 
Tongue and its tributaries, and find a growing need among the 
irrigators for the adjudication of Pass Creek, Powder River and 
the rest of the unadjudicated streams of this Division. 

Would recommend that the compelling of appropriators to 
place headgates in ditches be taken from the hands of the Coun- 
ty Commissioners and placed entirely in the hands of the Super- 
intendents, and the limit in which they should comply with that 
request be reduced to five days. 

Attention is called to the present law which requires the 
Commissioner to regulate the headgates of ditches. In case 
there is no headgate, the Superintendent is compelled to notify 
the owner to construct one, and, on his refusal or failure to do 
so, must then await the tardy action of the Board of County 
Commissioners. The owner of the ditch is given thirty days in 
which to comply with the order before the matter can be brought 
to the attention of the County Commissioners, and then, unless 
their action is prompt the number of days of immunity which 
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are, by the present law, given to one inclined to evade its pro- 
visions, are so numerous as to enable him to use up the whole 
irrigating season, and to take all of the water which he desires, 
regardless of the rights of his neighbors, and in defiance of all 
efforts of the Water Commissioner and the Division Superin- 
tendent to confine him within the limits of what rightfully be- 
longs to him. The full control of the whole matter should be 
in the hands of one authority, and so long as its control is divid- 
ed between the irrigation officers and the Board of County 
Commissioners, just so long there will be delays and a way of 
escape for the wrong-doer. 

The law should also make it a misdemeanor for any one to 
place any rock or any obstruction in the channel of any stream 
for the purpose of increasing or diminishing the flow of water in 
any headgate after the same has been adjusted by the Commis- 
sioner or Superintendent. 

The result of my observations is that the present system of 
selecting and leasing lands by the State has, upon the whole, 
been beneficial. The limited amount of land at the disposal of 
the Board for selection and the consequent impossibility of sup- 
plying more than a very small percentage of the demands, has, 
in some instances, given rise to complaints and objections which 
would, I think, disappear if a larger amount of land could be 
selected and disposed of in such a manner as in a measure to 
satisfy the actual needs of those desiring it. In my opinion, a 
system which could proceed gradually to the end desired would 
be of vast benefit to the whole people. An ideal method would 
be somewhat as follows : 

A grant of ten per cent, of the arid lands within the limits 
of the State, by the Government, would give the State about 
5,000,000 acres to be selected at the rate of 1,000,000 acres per 
year for five years. This land should be leased as fast as select- 
ed at a rental of one and a half to two and a half cents per acre, 
and with a limitation of two sections in each selection upon 
sixty, per cent, of the land selected. The remaining forty per 
cent, might be selected in somewhat larger tracts in regions re- 
mote from settlement and agriculture. As a rule, no lands ' 
should be selected which are at present irrigable or likely to be- 
come so by means of irrigation projects. A certain percentage 
of the income from the rent of such lands should be devoted to 
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the construction of reservoirs and other irrigation development. 
The remaining income so derived might be devoted, at least in 
part, to good roads or school funds. Such a method of dispos- 
ing of the revenue would answer the objections of those who 
might be inclined to think that the building of reservoirs would 
be too much favoritism to those in the locality to be benefitted. 
It is believed, further, that a grant of the number of acres above 
indicated would reveal the advantages of the leasing system, and 
would at the same time remove the objections which have from 
time to time been expressed on the part of those who have been 
unable to secure land which they really needed. 

Each lease granted by the State should contain such pro- 
viso as would enable the Board of Control, when it might be 
found necessary, to open a private way for driving live stock 
through each selection, not exceeding 300 feet in width. 

The selection and leasing of lands should remain in the 
hands of the Board of Control as at present. It seems to me 
that the land system and the water system of the State are in^ 
separable and that the special knowledge acquired in the admin- 
istration of one branch is of vast benefit in the other. Neither 
can be administered successfully when entirely separated from 
the other. 

It is believed that the State would be able to construct her 
own reservoirs if Congress would give to us the right to use our 
own resources, and a system of selecting and leasing as above 
indicated is more likely to meet the approval of Congress, at 
the same time being sufficient for the present needs of the State, 
than an attempt to secure the grant of all Government lands 
within the State limits, or for the appropriation of Government 
aid in building reservoirs. 

Yours very respectfully, 

F. S. KELLOGG, 
Superintendent Water Division No. 2. 

Ten Sleep, Wyo., November 21st, 1900. 
. Hon. Fred Bond, 

State Engineer and President Board of Control. 
Dear Sir: — As Superintendent Water Division No. 3, I res- 
pectfully submit the f oUgwing report : 
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During the year 1899, the principal work done in Water 
Division No. 3 was the adjudication of rights and priorities to 
water from Owl Creek and tributaries. After due and legal no- 
tice had been given, the testimony was taken at Thermopolis 
and Embar on the 23rd and 25th days of October, respectively, 
the same being submitted for public inspection at Eriibar, Oc- 
tober 26th, and at Thermopolis on October 28th, due notice of 
said inspection having been given at the time of taking testi- 
mony. 

No contests having been filed, all of the testimony was sub- 
mitted to the Board of Control at its regular meeting in March, 
1900, and a decree rendered in conformity with said testimony. 

In March, 1900, a re-hearing was granted to Leonard Short 
by the Board. In this matter the testimony was taken by the 
Division Superintendent, at Ten Sleep, on the 5th day of Sep- 
tember, 1900, and submitted to the Board of Control at its regu- 
lar meeting in October, 1900, and a decree rendered according to 
such evidence. 

Owing to the fact that Owl Creek is the dividing line be- 
tween the Shoshone Indian Reservation and Big Horn County, 
the appropriators from the south bank of the stream and from 
the tributaries emptying in on the south being under the con- 
trol of the Federal Government, and the appropriations from the 
north bank of the stream and from the tributaries emptying in 
on the north being in Big Horn County, and under State con- 
trol, there should be an understanding between the State of Wy- 
oming and the Federal Government as to the relative priorities 
on the diflFerent sides of the stream, so that appropriators under 
State control may know what their priorities are as regards the 
appropriators on the opposite side of the stream. 

In 1900, the work in this Division was confined principally 
to the adjudication of the Grey Bull River and tributaries, on 
account of lack of funds to do further field work, there being 229 
proofs of appropriation of water taken at Otto and Meeteetse in 
May, and in August the proofs were duly exposed according to 
law. No contests being filed, all of the proofs taken were sub- 
mitted to the Board at its regular meeting in October, 1900, and 
a decree rendered in conformity with said proofs. 

Owing to the light snowfall in the mountains on the head- 
waters of the Grey Bull River, there was a scarcity of water 
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there this year, the river being dry from Otto to the mouth. I 
believe that there was enough water wasted that could have been 
saved by a competent Water Commissioner to have supplied all 
of the appropriations on the stream. 

The need of an adjudication of the rights from Shell Creek, 
Willow Creek, Five Springs Creek, Crooked Creek and Bad Wa- 
ter Creek in this Division is very urgent on account of the over- 
appropriated condition of the streams. 

Respectfully submitted, 

B. B. MOETON, 
Superintendent Water Division No. 3. 
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APPENDIX. 



WATER LAWS AND AMENDMENTS TO 
SAME ENACTED IN 1901. 



The following laws relating to the use of water were enact- 
ed by the Legislature of 1901 : 

RE-OPENING THE DECREES OF THE BOARD OF CONTROL 
IN CERTAIN CASES. 

Section 1. The final orders or decrees of the State Board 
of Control, in the proceedings provided by law for the adjudica- 
tion and determination of rights to the use of the public waters 
of the State, shall be conclusive as to all prior appropriations, 
and the rights of all existing claimants upon the stream or other 
body of water lawfully embraced in the adjudication, subject, 
however, to the provisions of law for re-hearings in such pro- 
ceedings and for the re-opening of the orders or decrees therein 
and for appeals from such orders or decrees. 

Section 2. Whenever the State Board of Control shall, as 
provided by law, proceed to adjudicate and determine the rights 
of the various claimants to the use of water upon any stream or 
other body of water, it shall be the duty of all claimants inter- 
ested in such stream or other body of water to appear and sub- 
mit proof of their respective appropriations, at the time and in 
the manner required by law ; and any such claimant who shall 
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fail to appear in such proceedings and submit proof of his ap- 
propriations shall be barred and estopped from subsequently as- 
sei-ting any rights theretofore acquired upon the stream or other 
body of water embraced in such proceedings, and shall be held 
to have forfeited all rights to the use of said stream theretofore 
claimed by him. Provided, that any person claiming the right 
to the use of water of any stream" heretofore adjudicated by the 
Board of Control who, having been or claiming to have been at 
the time an appropriator therefrom, shall have failed to appear 
and submit proof of his claim shall be permitted within one 
year after the passage of this Act, but not thereafter, to apply 
for a hearing and an adjudication of his rights in the manner 
hereinafter provided ; and Provided, further, that any claimant 
upon whom no other service shall be made than by publication 
in the newspaper, of the notice of such proceedings and taking 
of testimony, may, within one year after the entry of the order 
or decree of the Board, determining the rights of the various 
claimants upon any particular stream or other body of water, 
have the same opened and be let in to give proof of his appro- 
priation ; but before the decree of the Board can be opened in 
such case, the applicant" shall give notice to all other persons 
interested in the water of the stream or other body of water in 
question, and shall with his petition file the same kind of proof 
as required of claimants in original hearings and make it ap- 
pear to the satisfaction of the Board that during the pendency 
of the proceedings he had no actual notice thereof in time to ap- 
pear and make proof of his claim ; and all parties interested may 
present affidavits as to the matter of actual notice of the appli- 
cant. 

Section 3. Any person claiming the right to the use of 
water of any stream, heretofore adjudicated by the Board of 
Control, being or claiming to be an appropriator therefrom, who 
shall have failed to appear and submit proof of his claims at the 
time of the adjudication of the rights of the various claimants 
to the water of such stream, shall be permitted at anytime with- 
in one year after the passage of this Act, but not thereafter, to 
file a petition with the Board of Control for a hearing in res- 
pect to his claims to the use of water from such stream, and for 
the re-opening of the decree heretofore entered for that purpose. 
Said petition shall embrace all the particulars required by law 
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in the proofs of claimants in original proceedings before the 
Board, and shall be verified by the oath of the claimant. Upon 
the filing of said petition, if it shall appear to the Board that 
the petitioner had not appeared in the proceedings and submit- 
ted proof of his claims, the State Board shall make and enter 
an order re-opening the decree heretofore entered, determining 
the rights to the use of water upon such stream, for the purpose 
of receiving the testimony on behalf of the petitioner and deter- 
mining his rights to the use of such water. Thereupon the Di- 
vision Superintendent of the proper Division shall fix a time 
and place for taking the testimony and shall give notice thereof 
as required by the provisions of Sections 861 and 862, of the 
Revised Statutes, 1899, in the case of original hearings. The 
petitioner shall, at the time of submitting his proof and testi- 
mony at such hearing, file a correct map of his ditch and the 
lands irrigated therefrom. Provided, that the hearings permit- 
ted by this section shall be subject to the same provisions of 
law as to inspection of testimony, contests and appeals, as in 
other cases. 

PREVENTING OBSTRUCTIONS TO THE FLOV OF WATER 
IN IRRIGATING DITCHES. 

Section 1. Any person, association or corporation desiring 
or intending to drive or float logs, timber or lumber down or up- 
on any stream in this State shall before commencing operations 
apply to the State Engineer for a permit to drive or float the 
same. Such application shall be in writing and shall state that 
the driving of such logs, timber or lumber will be conducted 
with all possible expedition and in such manner as not to inter- 
fere with or injure any irrigating ditch or other property along 
the stream on which said drive is to take place and the applicant 
shall, if required by the State Engineer, give bond to the State 
of Wyoming in such sum as the State Engineer may deem sufii- 
cient, conditioned for the conducting of said drive without de- 
lay, and for the protection of the owners of irrigating ditches 
and property along the stream whereon said drive is to be made. 
When said permit is issued, the said applicant may proceed to 
conduct said drive upon the stream or streams therein mentioned ; 
Provided, however, that no permit shall be granted allowing any 
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logs, timber or lumber to be left in or upon any stream so as 
to be frozen in during winter. 

REGULATING THE DRIVING OR FLOATING OF LOGS, TIMBER 
OR LUMBER ON STREAMS. 

Section 1. If any person or corporation engaged in floating 
or driving logs, timber or lumber down or upon any stream in 
the State of Wyoming, shall purposely or negligently cause or 
suffer any logs, timber or lumber so floated or driven to obstruct 
or interfere with the free and unobstructed flow of water into or 
through any irrigating ditch without the consent of the owner 
thereof, or to interfere with the lawful use of water by the owner 
thereof, for irrigating purposes, shall on conviction thereof be 
fined in any sum not less than one hundred dollars nor more 
than one thousand dollars, said fines to be paid into and for the 
benefit of the Common School Fund of the County in which 
such obstruction takes place. 

AMENDMENTS. 

The following amendments to laws already in force were al- 
so passed, the amended sections retaining the same numbers as 
in the Revised Statutes : 

RELATING TO DUTIES OF WATER COMMISSIONERS. 

Section 891. Said Water Commissioner shall, as near as 
may be, divide, regulate and control the use of the water of all 
streams within his district by such closing or partial closing of 
the headgates as will prevent the waste of water, or its use in 
excess of the volume to which the appropriator is lawfully enti- 
tled, and any person who may be injured by the action of any 
water commissioner, or by his failure to act pursuant to this 
chapter, shall have the right to appeal to the division superin- 
tendent, and from his decision the party aggrieved may appeal 
to the State Engineer. And from the decision of the State En- 
gineer in said matter, an appeal may be had to the District 
Court of the County wherein the ditch or ditches over which the 
controversy arises are situated. 
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Section 894. Said Water Commissioners shall begin their 
work at the written call of two or more appropriators, owners 
or managers of ditches. Said Water Commissioners may begin 
at the written call of one appropriator, owner or manager if the 
reasons given for the same are deemed suflScient by the Com- 
missioner. 

DUTIES AND POWERS OF THE STATE BOARD OF CONTROL* 

Section 865. Upon the date named in the notice provided 
for in the preceding section, the Division Superintendent shall 
begin the taking of said testimony and shall continue until said 
testimony shall be completed ; provided, that in case the Divis- 
ion Superintendent of any water division is directly or indirect- 
ly interested in the water of any stream of his division, or is 
prevented by illness or other disability from the taking of such 
proofs, the taking of evidence so far as relates to said stream 
shall be under the direction of the Division Superintendent of 
the next nearest water division or under the direct personal su- 
pervision of the State Engineer as may be deemed by the Engi- 
neer the most expedient. Provided, that in the taking of proofs 
of appropriation of water made under a permit issued by the 
State Engineer, such permits having been issued subsequent to 
the adjudication of the waters of the stream from which the ap- 
propriation is made, the Superintendent may, in his discretion, 
authorize the water commissioner of the district in which the 
appropriation is made,' to take such proofs, Upon the taking of 
the proofs so ordered, the Water Commissioner shall at once 
forward them to the Division Superintendent. The Water Com- 
missioner shall take no proofs except those specifically ordered 
by the Division Superintendent. Provided, further, that upon 
taking such proof the Water Commissioner shall be paid for such 
work out of the contingent allowed the Division Superintendent 
in whose district such work is done. 

RELATING TO THE CONSTRUCTION OF HEADGATES AND 
MEASURING DEVICES IN DITCHES AND STREAMS. 

Section 930. The appropriator of any of the public waters 
of the State shall maintain, to the satisfaction of the Division 
Superintendent of the district in which the appropriation is 
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made, a substantial headgate at the point where the water is di- 
verted, which shall be of such construction that it can be locked 
and kept closed by the water commissioner ; and such appropri- 
ator shall construct and maintain, when required by the Division 
Superintendent, a flume or measuring device, as near the head 
of such ditch as is practicable, for the purpose of assisting the 
water commissioner in determining the amount of water that 
may be diverted into said ditch from the stream. And every 
owner or manager of a reservoir, located across or upon the bed 
of a natural stream, shall be required to construct and maintain, 
when required by the Division Superintendent, a flume or meas- 
uring device of a plan to be approved by the State Engineer, 
below such reservoir at a point not to exceed 600 feet therefrom, 
and a flume or measuring device above such reservoir on each 
and every stream or source of supply discharging into such res- 
ervoir, for the purpose of assisting the water commissioner or 
superintendent in determining the amount of water to which 
prior appropriators are entitled and thereafter diverting it for 
such prior appropriators' use. 

If any appropriator of public waters that have been adjudi- 
cated upon, should refuse or neglect to construct and put in 
such headgate, or measuring device, after ten days' notice to do 
so by the Division Superintendent, it shall be the duty of the 
Water Commissioner of the district in which such headgate is 
located, on order of the Division Superintendent, to close such 
ditch to the passage of water, and the same shall not be opened 
or any water diverted from the source of supply, under the pen- 
alties prescribed by law for the opening of headgates lawfully 
closed, until the requirements of the Division Superintendent as 
to such headgate or measuring device have been complied with, 
and if any owner or manager of a reservoir located across the bed 
of a natural stream shall neglect or refuse to put in such meas- 
uring device after ten days' notice to do so by the Division Su- 
perintendent, the Water Commissioner shall open the sluice 
gate or outlet of such reservoir arid the same shall not be closed 
under penalties of the law for changing or interfering with head- 
gates, until the requirements of the Division Superintendent as 
to such measuring device are complied with. 
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UNLAWFUL INTERFERENCE WITH WATER RIGHTS. 

Section 971. Any person who shall wilfully open, close, 
change or interfere with any headgate or water-box without au- 
thority, or who shall wilfully use water or conduct water into or 
through his ditch which has been lawfully denied him by the 
Water Commissioner or other competent authority, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be fined in a sum not exceeding one hundred dollars or im- 
prisonment in the county jail for a term not exceeding six 
months, or by both such fine and imprisonment; (and the pos- 
session or use of water when the same shall have been lawfully 
denied by the Water Commissioner or other competent authori- 
ty shall be deemed prima facie evidence of the guilt of the per- 
son using it.) 

RELATING TO BRIDGES ACROSS DITCHES. 

Section 1959. Any person, company, corporation or asso- 
ciation of persons, operating or maintaining in whole or in part, 
either as owners, agent, occupant or appropriator any ditch, 
canal or water course, not being a natural stream, for irrigation 
or any other, and different purpose, shall put in, construct, 
maintain and keep in repair at his, her, its or their expense, for 
one year, where the same crosses any public highway or public- 
ly traveled road, a good substantial bridge, not less than four- 
teen feet in width, over such ditch, canal or water course where 
it crosses such road. Any violation of the provisions of this 
section shall be a misdemeanor, and upon conviction thereof, 
the person so offending shall pay a fine in a sum not exceeding 
one hundred dollars for each day such ditch, canal or water 
course shall be un bridged, insufficiently bridged, or suffered to 
remain out of repair. Provided, that after the expiration of one 
year from the construction of said bridge, the road supervisor of 
the road district in which said bridge is located shall, upon be- 
ing notified by the owner or owners of the ditch, canal or water 
course over which such bridge is constructed, at once inspect 
such bridge, and if found in a good and lawful condition, shall 
accept the same for the county in which it is located, and said 
bridge shall thereafter be maintained by the said county. 
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